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I. INTRODUCTION

On March 28, 2022, the Committee on Fire and Emergency Management, chaired by Council Member Joann Ariola will hold a hearing on Introduction Number 29 (“Int. No. 29”), a local law which would amend the New York City Fire Code (“Fire Code”) to authorize the outdoor use of portable gas-fueled heating devices. Those invited to testify include representatives of the New York City Fire Department (“FDNY”) and interested members of the public. 
II. BACKGROUND
New York City Fire Department’s Bureau of Fire Prevention
The FDNY’s Bureau of Fire Prevention (“BFP”) is responsible for ensuring compliance with local fire and life safety regulations, include provisions contained within the City’s Fire and Building Code provisions. In doing so, the BFP ensures fire protection and public safety in both residential and commercial occupancies through direct inspections, code enforcement, and educational outreach.  These inspections can relate to ensuring proper ventilation in commercial kitchens, functioning sprinkler systems, unobstructed means of egress, and compliance with mandated occupancy limits. The BFP supports the Department’s Bureau of Operations through the exchange of essential information on locations, buildings, and special events.  The Department’s safety education unit, within the BFP, provides programs to educate the public about safeguarding one’s home, property, business, and family, friends and neighbors from fire and other hazards.[footnoteRef:1]  While Fire prevention activities continue to emphasize the role of inspection and enforcement, they also include a more proactive fire safety education program for the City.[footnoteRef:2] [1:  Strategic Plan 2015-2017, FDNY; available at: https://www1.nyc.gov/assets/fdny/downloads/pdf/about/fdny-strategic-plan-2015-2017.pdf. ]  [2:  Id] 


Propane Space Heaters
In New York City, outdoor space heaters are authorized if fueled by electricity or piped natural gas.[footnoteRef:3] The specific New York City Fire Code  (“Fire Code”) provisions related to portable space heaters are contained within FC 313.3 (2), which prohibits the “storing, handling, or use for space heating . . .any portable fueled equipment that utilizes a flammable liquid as a fuel, or . . . that utilizes a combustible liquid as a fuel.”[footnoteRef:4] An exception to this general prohibition is included to allow for the outdoor use of portable heaters fueled with piped natural gas,[footnoteRef:5] permanent installations that are further regulated by safety precautions and installation requirements contained within the Fire and New York City Building Codes.[footnoteRef:6]  [3:  https://www1.nyc.gov/assets/dca/downloads/pdf/businesses/Sidewalk-Cafe-Heaters-FAQs.pdf]  [4:  FC 313.3 (2)]  [5:  FC 313.5.2.1]  [6:  See FC 313.6 et seq.] 

Propane, a form of Liquefied Petroleum Gas (“LP Gas” or “LPG”) is used to fuel some models of portable heaters. However, as a highly flammable liquid under high pressures, the use of propane for space heating is prohibited by the above-mentioned Fire Code provisions. Additionally, Fire Code regulations generally governing the handling and use of LP Gas explicitly prohibit its use as fuel for space heating purposes.[footnoteRef:7] [7:  FC 3805.3(12)] 

Open Restaurants Program
In June of 2020, then-Mayor Bill DeBlasio announced that the City would begin temporarily allowing restaurants to offer outdoor dining on City streets and sidewalks, a process normally requiring a sidewalk café license and several layers of bureaucratic approvals.[footnoteRef:8] In conjunction with the announcement, the City Council passed Local Law 77 of 2020, which permitted restaurants to operate temporary outdoor dining areas during the COVID-19 emergency through a no-fee self-certification process. This came to be known as the Open Restaurants Program. [8:  New York City Department of Transportation “Pedestrians: Open Restaurants,” Accessed September 27, 2020, available at: https://www1.nyc.gov/html/dot/html/pedestrians/openrestaurants.shtml.  ] 

The City’s Open Restaurants Program was an effort to implement Citywide expanded outdoor seating options for food establishments, while ensuring that people were adequately social distancing.[footnoteRef:9] There were two options under this program for temporary expanded outdoor dining: “Open Restaurants” and “Open Streets: Restaurants.”[footnoteRef:10]  Open Restaurants allowed for individual food establishments to utilize the sidewalk or curb lane adjacent to their business for outdoor seating.[footnoteRef:11]  [9:  Id.]  [10:  Id. ]  [11:  Id. ] 

To allow for continued outdoor dining in the colder months, then-Mayor Bill de Blasio issued Executive Order 153 (“EO 153”) on October 14, 2020.  EO 153, among other things, outlined the temporary legal use of LPG propane space heaters for commercial use during the Open Restaurants Program.[footnoteRef:12]  These LPG space heaters would only be allowed on sidewalks for outdoor dining purposes and regulated by the FDNY.[footnoteRef:13]In November of 2021, the DeBlasio Administration reinstated the City’s ban on the use of LPG space heaters for outdoor dining.[footnoteRef:14] In an effort to mitigate restaurant’s LPG space heater costs, participants in the City’s Open Restaurants Program were eligible to receive grants of up to $5000 to buy electric and natural gas heaters.[footnoteRef:15] However, using propane-fueled space heaters is preferred over electric or piped natural gas heaters by some restaurant operators due to both practical and economic considerations. Practically, propane-fueled heaters provide restaurants with greater flexibility than heating devices with other fuel sources that are currently authorized by the Fire Code.  First, heaters fueled by piped natural gas and electricity tend to require professional installation with permanent hardwiring or piping. This in turn, limits the flexibility in placement of such heaters. In contrast, propane heaters can be easily and temporary placed and moved. Economically, in additional to potential installation costs, the use of propane fuel tends to be less expensive and to produce more efficient heat when compared to using electric space heaters.  [12:  Mayor’s Executive Order 153 of 2020; available at: https://www1.nyc.gov/assets/home/downloads/pdf/executive-orders/2020/eeo-153.pdf ]  [13:  Id.]  [14: NYC to Reinstate Ban on Propane Heaters for Outdoor Dining at https://www.ny1.com/nyc/all-boroughs/news/2021/10/21/nyc-to-reinstate-ban-on-propane-heaters-for-outdoor-dining#:~:text=NEW%20YORK%20%E2%80%94%20New%20York%20City,about%20fire%20safety%20and%20sustainability. ]  [15:  Disbursement of funds via the Department of Small Business Service was initially delayed and it is unclear if grants have since been issued; see: Cara Eisenpress, “With six weeks till spring, still no fire under propane heat for restaurants” Crain’s New York, February 2, 2022, available  at: https://www.crainsnewyork.com/small-business/six-weeks-till-spring-still-no-fire-under-propane-heat-restaurants.] 


III. ANALYSIS OF INT. NO. 29

This bill would amend the New York City Fire Code to authorize the outdoor use of portable gas-fueled heating devices. Currently, pursuant to Fire Code section FC 313.5.2.1, portable heating devices are limited to those fueled by piped natural gas. Under the new provision, authorized equipment would include portable heating devices fueled by LPG, also known as propane. This bill would require safety precautions related to the operation and handling of such devices—such as, regulating placement of devices in relation structures and combustible materials, mandating design requirement to mitigate hazards, and applicable storage requirements for propane canisters. This bill would take effect immediately upon enactment. 
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Int. No. 29

By Council Members Powers, Velázquez and Restler

..Title
A Local Law to amend the New York city fire code, in relation to outdoor gas fueled heating devices
..Body

Be it enacted by the Council as follows:

Section 1. Section 313.5.2.1 of the New York City fire code is amended to read as follows:
313.5.2.1 Portable [natural] gas heaters. Portable space heaters fueled by piped natural, or liquefied petroleum, gas may be stored, handled and used for outdoor use when designed, installed, operated and maintained in accordance with this code, including FC 313.6, the rules and the construction codes, including the Building Code.
§ 2. Section 313.6 of the New York City fire code is amended to read as follows:
313.6 Portable [natural] gas heaters. Portable space heaters fueled by piped natural, or liquefied petroleum, gas shall be designed, operated and maintained in accordance with FC 313.6.1 through [313.6.5] 313.6.7.
313.6.1 Clearance to buildings. Heaters shall be located outdoors and at least 5 feet (1524 mm) from any building or structure.
313.6.2 Clearance to combustible materials. Heaters shall not be located beneath, or closer than 5 feet (1524 mm) to combustible decorations and combustible overhangs, awnings, sun control devices or similar combustible attachments to buildings or structures.
313.6.3 Proximity to exits. Heaters shall not be located within 5 feet (1524 mm) of exits or exit discharges.
313.6.4 Tip-over switch. Heaters shall be equipped with a tilt or tip-over switch that automatically shuts off the flow of gas if the appliance is tilted more than 15 degrees (0.26 rad) from the vertical.
313.6.5 Guard against contact. The heating element or combustion chamber of heaters shall be permanently protected so as to prevent accidental contact by persons or material.
313.6.6 Installation and maintenance. Liquefied petroleum-fueled heaters shall be installed and maintained in accordance with the manufacturer's instructions.
313.6.7 Gas containers. Fuel gas containers for portable outdoor gas-fired heaters shall comply with FC 313.6.7.1 through 313.6.7.
313.6.7.1 Approved containers. Only approved DOTn or ASME gas containers shall be used.
313.6.7.2 Container replacement. Replacement of fuel gas containers in portable outdoor gas-fired heaters shall not be conducted while the public is present.
313.6.7.3 Container capacity. The maximum individual capacity of gas containers used in connection with portable outdoor gas-fired heating appliances shall not exceed 20 pounds (9 kg).
313.6.7.4 Indoor storage prohibited. Gas containers shall not be stored inside of buildings.
§ 3. Item 12 of section 3805.3 of the New York city fire code is amended to read as follows:
12. store, handle or use LPG for [space heating or] water heating, except as authorized by the commissioner.
§ 4. This local law takes effect immediately. 
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