          1

          2  CITY COUNCIL

          3

             CITY OF NEW YORK

          4

             -------------------------------x

          5

             THE TRANSCRIPT OF THE MINUTES

          6

                       of the

          7

             COMMITTEE ON CONSUMER AFFAIRS

          8

             -------------------------------x

          9

         10                 February 8, 2005

                            Start:  1:20 p.m.

         11                 Recess: 2:55 p.m.

         12                 City Hall

                            Council Chambers

         13                 New York, New York

         14

                  B E F O R E:

         15

                         PHILIP REED

         16                                Chairperson,

         17

                         COUNCIL MEMBERS:   Joseph Addabbo

         18                                 John Liu

                                            James Sanders

         19                                 Vincent Gentile

         20

         21

         22

         23

         24       LEGAL-EASE COURT REPORTING SERVICES, INC.

                         17 Battery Place -  Suite 1308

         25              New York, New York 10004

                              (800) 756-3410

                                                            2

          1

          2  A P P E A R A N C E S

          3

             Gretchen Dykstra

          4  Commissioner

             Department of Consumer Affairs

          5

             Andy Eiler

          6  Director of Legislation

             Department of Consumer Affairs

          7

             Paulene Toole

          8  Assistant Commissioner

             Department of Consumer Affairs

          9

             Dr. Richard Lipsky

         10  Neighborhood Retail Alliance

         11  Charles Hunt

             New York State Restaurant Association

         12

             Sung Soo Kim

         13  Small Business Congress

         14

         15

         16

         17

         18

         19

         20

         21

         22

         23

         24

         25

                                                            3
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          2                 CHAIRPERSON REED: Good afternoon, I'm

          3  Council Member Philip Reed, Chair of Consumer

          4  Affairs Committee of the Council. Thank you for

          5  attending our proceedings today.  I'm sure, as we

          6  have a lot of hearings going on, we'll be joined by

          7  our colleagues.  One of the members of the

          8  Committee, Council Member John Liu from Queens is

          9  with us today.

         10                 Today, we will be holding our first

         11  hearing on Intro number 390 which would amend the

         12  New York City Charter by expanding the Department of

         13  Consumer Affairs' jurisdiction to hear cases that

         14  are presently adjudicated in the State Court system.

         15                 Currently, the Department's capacity

         16  to hear violations is limited to summonses issued

         17  for breaching the terms of the Department's issued

         18  license. Violations that fall outside the

         19  Department's jurisdiction such as, the New York City

         20  License Enforcement Law, Article 16 of the State

         21  Agricultural and Market Law and the New York City

         22  Consumer Protection Law must be brought to the State

         23  Court system.

         24                 The Department asserts that this is a

         25  burdensome and costly requirement, often upsetting
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          2  the fine that the violator might be required to pay.

          3                 The Department also claims that this

          4  introduction will have a positive impact on

          5  businesses.

          6                 For example, the Department does not

          7  pursue every State violation to the court, to the

          8  State Court level, therefore, many alleged violators

          9  may not have an opportunity to clear violations that

         10  will remain on their record unless they prevail in

         11  the State Court action.

         12                 The Committee has invited

         13  representatives from the Administration, as well as

         14  several small business associations, to offer

         15  testimony on this bill.

         16                 Commissioner Dykstra, good afternoon.

         17  And let me remind people, if they are here to

         18  testify, please see the Sergeant-at-Arms and sign

         19  our appearance card.

         20                 Thank you for being here.

         21                 COMMISSIONER DYKSTRA: Thank you.

         22                 Good afternoon, Chairman Reed and

         23  members of the Committee.  Thank you for holding

         24  this important hearing on Intro 390, which would

         25  permit the Department of Consumer Affairs to hold
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          2  administrative hearings on all the violations issued

          3  by the Department.

          4                 Let me first thank the Chair and the

          5  Committee for your forbearance with the Department

          6  as we struggle to advance this proposal.  As in the

          7  Greek legend of Theseus and the Labyrinth, it took

          8  us several turns until we found the right path and

          9  we thank you for providing the string.

         10                 Intro 390 would amend the New York

         11  City Charter to authorize the Department to hold

         12  hearings and impose civil penalties for the

         13  violation of any law within it's jurisdiction.

         14  Unless the penalties are set differently elsewhere,

         15  the fine per violation could not exceed $500 which

         16  is the same as the current limit.  The bill also

         17  codifies DCA's "Pack or Pull Program" (phonetic) for

         18  chain stores where DCA bundles and notifies

         19  participating corporate headquarters of all

         20  violations to individual stores.

         21                 The bill also contains a provision

         22  proposed by the retail industry members that

         23  administrative hearings could not be held on

         24  deceptive trade practice violations unless the

         25  Department formally defines the practice through

                                                            6

          1  COMMITTEE ON CONSUMER AFFAIRS

          2  CAPA. You know that DCA has sought this authority

          3  for 20 years, having initially miscalculated it's

          4  importance.

          5                 I won't belabor that history, rather

          6  I would like to tell you about our current tribunal,

          7  discuss why increasing the DCA's authority by

          8  passing this legislation is good for consumers and

          9  fair to businesses and provide the agency's view of

         10  some arguments you may hear from others.

         11                 One of DCA's parent agencies, the

         12  Bureau of Licensing, was first given hearing

         13  authority over licenses in 1913. Administrative

         14  tribunals were created to relieve the burden on

         15  state courts, hearing relatively small violations.

         16                 Our State Courts are among the

         17  busiest in the nation and so the administrative

         18  tribunals grant litigants a full hearing on issues

         19  that may appear trivial to state judges and

         20  maintains their right to appeal to the state.

         21                 Existing law gives DCA authority to

         22  hear violations issued to businesses operating in

         23  any one of the 55 categories we license as well as

         24  State Weights and Measure violations but DCA also

         25  enforces the City's Landmark Consumer Protection Law
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          2  which is the broadest of all the laws the Department

          3  enforces, covering a wide range of practices and

          4  businesses.

          5                 This law applies alike to licensed

          6  and unlicensed businesses but generally the

          7  Department can only hold administrative hearings to

          8  enforce this law against licensees.

          9                 Licensees charged with a violation of

         10  this law must resolve the violation or risk losing

         11  their licenses.  Unlicensed businesses are

         12  encouraged to resolve violations of the CPL through

         13  informal settlement discussions.  The Department,

         14  however, cannot require that.  They appear before an

         15  impartial fact -- sorry, I missed a sentence.  Hold

         16  on.

         17                 The Department, however, cannot

         18  require that they appear before an impartial fact

         19  finder unless we expend the time and expense to

         20  proceed to State Supreme Court.

         21                 As a result, the Department lacks

         22  effective leverage to enforce this law against

         23  unlicensed businesses.  It's an unlevel playing

         24  field with the very same law. It's important to

         25  remember that DCA's tribunal, like others, does not
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          2  define what is lawful or set public policy or

          3  enlarge liability limits or change statutes of

          4  limitation.  They make decisions based on the facts

          5  before them and their decisions can be appealed.

          6  First to us and then to the state courts through an

          7  Article 78.

          8                 DCA's tribunal is a neutral

          9  administrative body that operates according to rules

         10  and regulations that provide protection to both

         11  sides, the Department and the businesses.  These

         12  protections include the ability of respondents to

         13  obtain subpoenas and the right to discovery of

         14  witnesses and documents.  Businesses can question

         15  the accuracy and the appropriateness of violations.

         16  The Department presents it's case and the business

         17  responds.  The administrative law judge ultimately

         18  makes a decision.

         19                 Some may say that the administrative

         20  tribunal is a kangaroo court but they are wrong.  I

         21  believe that our dismissal rate, which on average is

         22  7 percent and can be as high as 24 percent, reflects

         23  the independence and the even- handedness of the

         24  tribunal.

         25                 In fact, it is the same as the
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          2  dismissal rate in state court.  Some might say the

          3  Commissioners can overrule a judge's decisions but

          4  our records show that that has happened only once in

          5  ten years.

          6                 In perspective, that is one time for

          7  every 45,000 decisions.  Some may say that the

          8  Department already oversteps it's authority by

          9  holding hearings on CPL violations committed by

         10  licensees but they are wrong.  Section 20- 104E

         11  which deals with license enforcement explicitly

         12  authorizes the Commissioner to impose or institute

         13  fines or civil penalties for a licensee's violation

         14  of any provision of any other law, rule or

         15  regulation the Department enforces.  This includes

         16  but is not limited to the City's Consumer Protection

         17  and the Truth and Pricing Laws.

         18                 The Council has, in its wisdom, been

         19  passing consumer protection laws which do confer

         20  hearing authority on the Department even though the

         21  business may not be a licensee.  These include the

         22  1998 ban on laser sales to minors, 1999's ban on the

         23  sale of imitation guns and the 2004 laws regulating

         24  immigration consultants, banning the sale of motor

         25  scooters, products containing parts of endanger
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          2  species and car alarms.

          3                 The Payday Loan bill, passed just

          4  last week, is the Department hearing authority over

          5  those violations.  But contrast that with the laws

          6  over which we cannot hold hearings, prohibitions

          7  against false advertising, the laws banning the sale

          8  of etching acid, spray paint or box cutters to

          9  minors, diluting gasoline with water.

         10                 It is not practical to take each

         11  violator to state court for a hearing but the

         12  businesses that violate these laws should be held

         13  accountable for following the law.  It's not fair to

         14  the guys who do.

         15                 We know it would be irresponsible to

         16  ask for these new powers without tending our own

         17  backyard first.  We have made great strides in

         18  improving the efficiency, fairness and effectiveness

         19  of the tribunal.

         20                 We inherited a huge backlog of 1,600

         21  cases, in which the hearings have been held, but no

         22  decisions have been written and no fines have bee

         23  assessed or paid.  Those kinds of delays ultimately

         24  undermines the confidence in all of our laws and

         25  it's not fair to consumers.
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          2                 I can now say with pride that we have

          3  eliminated the backlog and we have instituted

          4  procedures that would prevent a new backlog from

          5  occurring.  These include templates for the judges

          6  to use when writing decisions, utilization of

          7  settlement officers prior to a full hearing and the

          8  end of holding hearings when the defendant does not

          9  appear.  Now decisions are rendered within 30 days

         10  of the hearing.

         11                 The DCA is proud of its success.

         12  Some will say our efforts were just a ploy to pick

         13  on small businesses but they are wrong.  Contrary to

         14  some reports, our increase in revenue over the past

         15  year has nothing to do with ticket blitzes.

         16                 The number of violations issued by

         17  the Department went down in fiscal year 2004 but our

         18  revenues increased by 40 percent.  Why?  Some

         19  revenue came in from those backlogged cases.  We

         20  computerized our records.  We began to send out

         21  regular dunning notices.  We put in place a system

         22  to notify chain businesses of all violations their

         23  store receives.  We worked with business communities

         24  and leaders to educate their members about the

         25  City's laws and rules and we reorganized the entire
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          2  collection staff.

          3                 By the way, the fine structure, as

          4  you are well aware of, is set by the Council in

          5  Section 20- 104 of the Administrative Code

          6  establishes a maximum per violation penalty of $500

          7  unless otherwise provided by law.  Some licensing

          8  categories include specific provisions reiterating

          9  this maximum $500 fine such as the chapter for

         10  amusement devices and arcades.

         11                 Other sections of the Administrative

         12  Code set different maximum fines as shown in the

         13  chart appended to this testimony.

         14                 Who comes before our tribunal?

         15  Appended to this testimony, you'll see the current

         16  weekly calendar showing approximately 210 cases but

         17  let me share with you some.  The International Fruit

         18  and Vegetables, Armstrong Home Improvement, Hess Gas

         19  Station, Grecco Brothers Towing, CVS Pharmacy, Bagle

         20  King, Duane Reed, Radio Shack, BP, Amoco and Soapy

         21  Suds Laundromat to name a few.  They're all

         22  scheduled to appear this week.

         23                 I hope you have noticed the variety

         24  of the type and sizes of the entities.  These

         25  businesses are the backbone of our City.  They play
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          2  by the rules and when they violate the City's laws,

          3  they pay their fines.

          4                 What message does it send to all of

          5  these businesses when someone else just ignores a

          6  violation?

          7                 Let me give you a clear example who

          8  might benefit from this proposal.  DCA received 241

          9  complaints about furniture stores in the past six

         10  months alone.  Many of these violations were

         11  committed by fly by night furniture stores who hurt

         12  the hardest working New Yorkers when the furniture

         13  they buy breaks before it's paid for, falsely

         14  promising wood when the item is made of compressed

         15  sawdust.

         16                 We try to mediate those complaints.

         17  We inspect the stores for compliance with consumer

         18  protection laws and we issue violations if warranted

         19  but we do not license furniture stores so it's very

         20  difficult to hold the owners of them accountable and

         21  to win restitution for consumers.

         22                 We try and we help but if friendly

         23  persuasion fails, we tell people to pursue the

         24  matter at small claims court but that is burdensome

         25  for many consumers who are skeptical that government
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          2  will help them and particularly so, when the agency

          3  they turn to for help cannot resolve the issue.

          4                 There's a woman in Jamaica, Queens

          5  who purchased a $3200 living room set, a couch, a

          6  loveseat, tables, chairs and a lamp.  When it was

          7  delivered, it was visibly used. The loveseat was

          8  really two chairs.  The back of the couch was loose

          9  and the table legs were wobbly.  She suspects the

         10  display models were sent to her house instead of new

         11  furniture.

         12                 The store was not responsive to our

         13  effort to come to a solution and the woman's only

         14  option was to sue.

         15                 A year and a half later, she has the

         16  same furniture in her living room or what about the

         17  consumer who paid $325 to resurface her bath tub and

         18  received a two year warranty.  After six months, the

         19  tub started to peel.  The vendor "repaired his work

         20  but created more dents in the process."  DCA could

         21  not hold him accountable and the consumer was

         22  advised to go to Small Claims Court.

         23                 With death, it's particularly

         24  egregious. A woman from the Bronx recently contacted

         25  us after paying $250 to inscribe the headstone for

                                                            15

          1  COMMITTEE ON CONSUMER AFFAIRS

          2  her brother who passed away.  Despite numerous

          3  promises from the vendor that it would be taken care

          4  of, it has been almost a year and the headstone is

          5  still blank and does not bear the name of her

          6  brother.  Our mediators have been unable to help.

          7  You might ask how would hearing authority impact our

          8  tribunal.

          9                 In 2002, the Department calculated

         10  that with this expanded authority, we would hear an

         11  additional 1,594 cases, which would be a 33 percent

         12  increase.  Just today, thanks to OMB and Louis

         13  Fuentes there, we did a quick calculation and Liz

         14  has recognized that, if we got hearing authority, we

         15  would need two extra administrative law judges to

         16  handle the increase in cases and so ends my

         17  testimony.  Thank you again.

         18                 CHAIRPERSON REED: Thank you for your

         19  testimony.

         20                 We have been joined by Council Member

         21  James Sanders Jr. From Queens also and Vincent

         22  Gentile from Brooklyn.  All members of the Committee

         23  appreciate your being with us.

         24                 I want to take a moment just to look

         25  at this category that you gave us.  I was struck by
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          2  one part of your testimony but I think you may have

          3  cleared it up about the City law says that unless

          4  there's an exception, you can only fine people $500?

          5                 COMMISSIONER DYKSTRA: Correct, unless

          6  the law specifically states otherwise.

          7                 CHAIRPERSON REED: But we've been

          8  having hearings with ECB and some of it's related to

          9  Consumer Affairs about a new structure they want to

         10  put in place which would make at least one fine over

         11  $1000 if it's the fourth violation so could you help

         12  me understand that?

         13                 COMMISSIONER DYKSTRA: It's one of the

         14  exceptions set in the law.  That's in the General

         15  Vending Law and if in fact, we got hearing

         16  authority, the law still states the General Vendors

         17  would go to ECB but that is actually stated in the

         18  law.  The increase and of course, those hearings on

         19  ECB had to do with recidivists.  It's not increasing

         20  the fine that is set by the Council.

         21                 CHAIRPERSON REED: Well, I know that

         22  you had staff, last week, where this Committee, in

         23  conjunction with the Environmental Protection

         24  Committee, had a hearing which I thought was very

         25  useful about the ECB which is a tribunal.  The whole
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          2  issue of tribunals seems to be one that, at least as

          3  the Chair of this Committee, I'm interested in

          4  looking at.  I know we're talking about hearing

          5  authority for you but I've also been asked about the

          6  role that OATH plays in terms of the City so we're

          7  going to stick to their question of your having

          8  hearing authority but I think it would be foolish

          9  for us not to examine the whole picture itself and

         10  as I spoke to you earlier and haven't had a chance

         11  to speak to my colleagues, I did take up the

         12  suggestion to go to some ECB hearings yesterday with

         13  staff and was able to sit in on at least one hearing

         14  of Consumer Affairs and I'll say this much, the

         15  place isn't, is not a dungeon.  If I had to go

         16  someplace and sit for the day in a municipal

         17  building, the presumption is that, you know, there's

         18  going to be mold growing on the walls, that's not

         19  the case so --

         20                 COMMISSIONER DYKSTRA: The courtroom

         21  was nice, I think, right?

         22                 CHAIRPERSON REED: -- The courtrooms

         23  were very nice. I don't know where the hangman's

         24  noose is.  I don't know what that looks like but the

         25  courtroom itself looked just fine.
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          2  You testified and I had read somewhere else that you

          3  attempt to voluntarily adjudicate or bring people

          4  together to come to some resolution --

          5                 COMMISSIONER DYKSTRA: We, in cases --

          6                 CHAIRPERSON REED: -- Can you talk

          7  about that a little bit more?

          8                 COMMISSIONER DYKSTRA: -- In cases

          9  that are not hearable but we get a complaint or

         10  we've written a violation, we try to mediate them

         11  and we've recently reorganized our, what was

         12  formerly known as our Complaints Division, and we've

         13  divided it into two and mediators are now attached

         14  to the Legal Department, directed by Susan Casapian

         15  so we now are able, our mediators can call and say,

         16   "Hello, I'm Gretchen Dykstra, I'm a mediator in the

         17  legal division of the Department of Consumer Affairs

         18  and I'm calling on behalf of such and such a

         19  consumer."  We do that because we think that that's

         20  our responsibility and we want to be able to help

         21  them but if we're unable to reach any kind of a

         22  resolution, we have to stop it there if we don't

         23  have hearing authority.

         24                 CHAIRPERSON REED: Well, what are the

         25  numbers of cases that, at least there's an initial
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          2  negotiating session and what is the percentage where

          3  you've had some resolution?

          4                 COMMISSIONER DYKSTRA: We didn't bring

          5  that but we can get it for you.

          6                 CHAIRPERSON REED: You, can you give

          7  us an idea anecdotally? --

          8                 COMMISSIONER DYKSTRA: Well --

          9                 CHAIRPERSON REED: -- Do you have a

         10  full time staff to that?

         11                 COMMISSIONER DYKSTRA: Well, we have

         12  our mediators now.  We have six full time mediators.

         13    The rest of the complaint staff is now in

         14  Paulene's shop in Communications handling --

         15                 CHAIRPERSON REED: Paulene would be?

         16                 COMMISSIONER DYKSTRA: -- Oh, Paulene

         17  Tool, Assistant Commissioner for Communications

         18  Policy and Legislation.  What we did and we think

         19  it's working nicely, is in the past, however you

         20  reach us, through three- one- one, through e- mail,

         21  through direct calls, through walk- ins, we didn't

         22  have one particular division that was taking

         23  responsibility for, what I think of as, those front

         24  line attempts to reach us.  That's now all in the

         25  Communications Division which makes sense.  They are

                                                            20

          1  COMMITTEE ON CONSUMER AFFAIRS

          2  handling a lot of the easier complaints we get.

          3  Let's say an old person calls and, this is an actual

          4  case, and chicken noodle soup was on sale but tomato

          5  soup wasn't and she called us.  We were able to get

          6  her her chicken noodle soup very quickly at that

          7  front line staff.  Obviously, the more complicated

          8  complaints go to --

          9                 CHAIRPERSON REED: Was it heated?

         10                 COMMISSIONER DYKSTRA: -- No, she had

         11  to heat it herself and unlike me, I guess she knew

         12  how to turn her oven on. But in any case, we can get

         13  you the numbers of how many, we do know that there

         14  were in fiscal year '04, 1,060 violations that were

         15  not hearable.

         16                 CHAIRPERSON REED: Well, what would

         17  also be useful and I guess this is, you know, you

         18  say that it is a public benefit. I'm not sure I

         19  understand other than that the consumer would have

         20  resolution.  Is that the public benefit that you've

         21  testified?

         22                 COMMISSIONER DYKSTRA: Yeah.  It's

         23  certainly true for the consumer because if we can't

         24  help them, we can only send them to, depending on

         25  the size of it, small claims court or state court so
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          2  it doesn't help them ultimately but we also feel

          3  strongly that for the businesses that we do license

          4  and they violate the Consumer Protection Law.  We've

          5  got leverage over them.  They come to the hearing.

          6  We, in fact, they pay their fines because we're able

          7  to track them.  We can even, eventually, if so

          8  desired try to pull their license.  With the

          9  unlicensed businesses, they can break the Consumer

         10  Protection Law and snub their noses at us.  We think

         11  that is unfair to both consumers and the other

         12  businesses.

         13                      CHAIRPERSON REED: What's the

         14  dollar volume that we're talking about in terms of

         15  these fines that go unadjudicated and I presume,

         16  then uncollected?  You said that you had 1,500 fines

         17  or something, 33 percent increase, you need two

         18  additional law judges.

         19                      COMMISSIONER DYKSTRA: Right.

         20                      CHAIRPERSON REED: So what kind

         21  of dollars are we talking about that you'd bring in?

         22                      COMMISSIONER DYKSTRA: We're

         23  trying to do the math.

         24                      CHAIRPERSON REED: Okay.

         25                      COMMISSIONER DYKSTRA: And I'm
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          2  looking at Liz for --

          3                      CHAIRPERSON REED: And in the

          4  meantime while they're doing that, Council Member.

          5  First let me say we've been joined by another member

          6  of the Committee, Council Member Addabbo.

          7                 COMMISSIONER DYKSTRA: Wait a second

          8  Phil, we think we have an answer for you.  It's, of

          9  course, just an average.

         10                 CHAIRPERSON REED: Okay.

         11                 COMMISSIONER DYKSTRA: No, we don't

         12  because the math differs.  We'll come back.

         13                 CHAIRPERSON REED: Okay, maybe you

         14  want to average those two.  John Liu.

         15                 COUNCIL MEMBER LIU: Thank you, Mr.

         16  Chair, for holding this important hearing.  I

         17  support this bill.  I support anything that will

         18  make the Department of Consumer Affairs stronger in

         19  their efforts to protect our consumers.

         20                 I do not believe that this measure,

         21  in any way, makes it more onerous for small

         22  businesses or any other business in our City and yet

         23  it protects consumers.  So I support this and I hope

         24  that we can call for a vote at a hearing at date in

         25  the near future.
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          2                 I would like to say that the

          3  Department of Consumer Affairs and I want to thank

          4  our Commissioner and the Deputy Commissioners for

          5  coming today.  This is a Department that plays a

          6  critical role in many of the neighborhoods in our

          7  City and they have a very important job but we ask

          8  them to do a job, in many cases, with their hands

          9  tied behind their back or at least one hand tied

         10  behind the back and we need to free their hands so

         11  that they can truly enforce and adjudicate the

         12  provisions that we enact into law.  One example of

         13  this is the stoop line stands that continue to be a

         14  grey problem in my area of Flushing as well as in

         15  other parts of the City.  The Agency does come out

         16  and issue tickets but unfortunately, often times,

         17  those tickets are viewed as a cost of doing business

         18  and we cannot afford to continue to allow that

         19  happen.  In addition to giving the Agency more

         20  enforcement and a better adjudication process, we

         21  also need to look at higher fines, vastly higher

         22  fines.  Not for first time offenders but for

         23  recidivists and repeat offenders and that is

         24  something that I would urge this Committee to work

         25  with the Department of Consumer Affairs to enact
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          2  again in the near future.

          3  Commissioner, I do have a question for you which

          4  relates to, I guess, the ability of your agency to

          5  serve all of the New Yorkers of the City.  I think

          6  at the same time that we work towards giving you

          7  more enforcement powers and a better adjudication

          8  process, I also am interested in what kinds of

          9  actions that your agency has taken in order to

         10  address the newest New Yorkers that are coming into

         11  the City, particularly those that are not speaking

         12  English all that well yet and I will point to you,

         13  the, well actually, numerous cases that my office

         14  had worked with your agency about, on.  Nearly 100

         15  cases of consumers complaining about a car dealer in

         16  Flushing that was negotiating sales agreements in a

         17  language other than English but in the English, in

         18  the written English contract coming up with very

         19  different terms, requiring these car buyers to pay

         20  thousands of dollars more than they had originally

         21  agreed upon. Your agency was very helpful in trying

         22  to adjudicate some of those cases but I still had a

         23  great deal of feedback from these individual

         24  constituents that it was difficult for them to

         25  understand what was happening at your agency.
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          2                 COMMISSIONER DYKSTRA: I think this is

          3  a good question and I will be the first to say that

          4  we always need to do more and we don't do enough but

          5  we are trying to do more.  That's the best I can

          6  say.   First, let me say that we are actively

          7  pursuing and I think we are close to hiring two new

          8  inspectors both of whom speak Chinese.  We knew that

          9  was a lack.  We also have added in the Legal

         10  Division, we have somebody who specializes in false

         11  advertising.  He has now added to his staff

         12  bilingual people. Last week alone, on the Endangered

         13  Species Law that was just passed by the Council

         14  working in concert with the Office of Immigrant

         15  Affairs, we convened a meeting of Chinese business

         16  leaders to explain the law to them, to talk about

         17  how they would reach out to their members.  They

         18  were invaluable to us.  They told us about a

         19  pharmacist society that we didn't know existed.  We

         20  have meetings scheduled, or if not, we are soon with

         21  the West Indian community and the Latino community

         22  on the same issue.  Our EITC materials, as you know,

         23  are printed in 11 different languages.  Most of our

         24  publications, well, I shouldn't say that, some of

         25  our publications are in, are bilingual.  Some of
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          2  them that have a particular pertinence to the

          3  immigrant community, like the Employment Agency, is

          4  in multiple languages.  So we're trying our best.

          5                 COUNCIL MEMBER LIU: Thank you, Mr.

          6  Chair.  I just have a quick follow up which is that

          7  I think it's certainly necessary to hire more

          8  bilingual inspectors.  I would also ask that you

          9  look into more bilingual staff on the Consumer

         10  Affairs Hotline or the people who are actually

         11  interacting with the consumers.

         12                 As in the case of the, the car dealer

         13  that I mentioned, people were calling in and calling

         14  in to the Consumer Affairs Hotline but they really

         15  couldn't communicate with anybody so they wound up

         16  coming back to us so we got, my office got caught up

         17  in this situation where we had been in touch with

         18  your office, your office asked us to, to direct

         19  these constituents straight to your hotline but then

         20  when they called the hotline, they really couldn't,

         21  they weren't able to communicate so they had to come

         22  back to us and then we had to get in touch with you

         23  and it was just, it's a process that is difficult.

         24  There is no question about that but it's something

         25  that I think we need work towards streamlining and
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          2  certainly, Consumer Affairs employees, not just the

          3  inspectors, but the people who actually interact

          4  with the consumers.  It would be helpful to have

          5  more that are capable in languages other than

          6  English.

          7                 COMMISSIONER DYKSTRA: I agree and I

          8  want to thank you for helping us with your

          9  constituents that's, and then just tell you a story

         10  that just happened an hour ago.  One of our

         11  mediators, we have what we call "DCAll's" and they

         12  are e- mails primarily from me but other people too

         13  that go to the entire agency and we all just

         14  received one an hour and a half ago from a mediator

         15  who asked, "Is there anybody who speaks Italian?  Is

         16  there anybody out there who speaks Italian? I need

         17  you." And I found that very gratifying that we are

         18  trying to get the communicate that throughout the

         19  agency that and we are trying our best to hire, as I

         20  said, bilingual people in lots of different

         21  languages.  Our new Director of Licensing speaks

         22  Russian for instance and that was lack we had for a

         23  while.

         24                 COUNCIL MEMBER LIU: Thank you,

         25  Commissioner.  Thank you, Mr. Chairman.
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          2                 CHAIRPERSON REED: Thank you, Council

          3  Member.  The Stoop Line Stand Laws that Council

          4  Member Liu is referring to fall under DCA's

          5  jurisdiction?

          6                 COMMISSIONER DYKSTRA: Yes, they do

          7  and we license them.

          8                 CHAIRPERSON REED: And you license

          9  them?  Well then you already have hearings already?

         10                 COMMISSIONER DYKSTRA: For some of

         11  the, for, we have hearing authority over stoop line

         12  stands but I think the Council Member's also,

         13  probably referring to violations.  They also get

         14  sanitation violations.  If it's sidewalk

         15  obstructions --

         16                 CHAIRPERSON REED: I'm aware of the

         17  Council Member's frustration in, I'm sympathetic to

         18  it.  I've been to his district and seen the

         19  condition but that's what I'm trying to offer some

         20  clarification here, not to embarrass anybody but I

         21  know that you do have, thought you did anyway --

         22                 COMMISSIONER DYKSTRA: Yes, we do.

         23                 CHAIRPERSON REED: -- Where is the

         24  lack of enforcement or follow up or what is the

         25  problem then?  You're saying that the fines that
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          2  they're ignoring are sanitation fines?

          3                 COMMISSIONER DYKSTRA: No, I'm saying

          4  that they are vulnerable to lots of different

          5  violations.  Some of them from DCA. Some of them

          6  from DOT.  Some of them from the Department of

          7  Sanitation.

          8                 CHAIRPERSON REED: Isn't everybody,

          9  that you license?

         10                 COMMISSIONER DYKSTRA: Yeah, but stoop

         11  line stands probably more so than many because

         12  they're actually on the sidewalk, in the sidewalk.

         13                 CHAIRPERSON REED: I think my point

         14  is, Commissioner, excuse me, but are you not able

         15  then to revoke their license and or not renew it?

         16                 COMMISSIONER DYKSTRA: Yes.

         17                 CHAIRPERSON REED: If they haven't

         18  paid up the Department of Sanitation or Transport or

         19  any or all the ones that they are vulnerable to?

         20                 COMMISSIONER DYKSTRA: Andy's looking

         21  at maybe, because I think that this is the, this is

         22  the wrinkle in the law. I'm going to turn to Andy.

         23  Andy Eiler, Director of Legislation.

         24                 MR. EILER: The other thing is that

         25  part of the issue is that the people are actually
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          2  using what are called "sidewalk obstructions" which

          3  are subject to the DOT regulations so it's not, it

          4  looks like a stoop line stand but it really comes

          5  under the Sidewalk Obstruction Law over which we

          6  have no jurisdiction. That's the DOT and so it's a

          7  mixed bag in terms of who is responsible for what

          8  and it's not --

          9                 CHAIRPERSON REED: That's not my

         10  question Mr. Eiler. My question is if you license

         11  stoop line stands and someone comes for a renewal or

         12  if in fact, if you license, you have the ability to

         13  revoke a license so irrespective of whether you have

         14  jurisdiction over DOT, DOS's summonses, you have the

         15  capability of revoking or not renewing a license

         16  based on the fact that those fines are still

         17  outstanding.

         18                 MR. EILER: That's correct but many of

         19  the activities involve not stoop line stands but

         20  sidewalk obstructions and that we don't have

         21  jurisdiction over so that it's, it's not stoop line

         22  stands that people are displaying goods on but were

         23  deemed sidewalk obstructions and that's a different

         24  category.

         25                 COMMISSIONER DYKSTRA: It's --
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          2                 CHAIRPERSON REED: We're threatening

          3  to have a hearing on a separate subject here because

          4  I'm confused. --

          5                 COMMISSIONER DYKSTRA: It's become --

          6                 CHAIRPERSON REED: -- I don't want to

          7  go down this road much further but you want to offer

          8  a clarification on that.

          9                 COMMISSIONER DYKSTRA: I was just

         10  going to say that stoop line stands has become a

         11  term of art that embraces also these things called

         12  sidewalk obstructions.

         13                 CHAIRPERSON REED: Nobody licenses

         14  sidewalk obstructions, do they?

         15                 COMMISSIONER DYKSTRA: No.

         16                 CHAIRPERSON REED: Oh, okay.

         17                 COMMISSIONER DYKSTRA: Phil, are you

         18  asking whether or not we can revoke a license based

         19  on a sanitation violation?

         20                 CHAIRPERSON REED: Yes.

         21                 COMMISSIONER DYKSTRA: No.

         22                 CHAIRPERSON REED: Why not?

         23                 COMMISSIONER DYKSTRA: The law doesn't

         24  let us.

         25                 CHAIRPERSON REED: Well, maybe we
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          2  ought to look at that.

          3                 COMMISSIONER DYKSTRA: In fact, Susan

          4  does a lot of work on the whole question of fitness

          5  but no we can't do that and I'm sorry for the

          6  confusion.  I wasn't sure that was your question.

          7                 CHAIRPERSON REED: That was the

          8  question.  So in other words, they have to violate

          9  some Consumer Affairs laws --

         10                 COMMISSIONER DYKSTRA: Yes.

         11                 CHAIRPERSON REED: -- In order for you

         12  to revoke the license that you issued.

         13                 COMMISSIONER DYKSTRA: Yes, that's

         14  correct.

         15                 CHAIRPERSON REED: They could rack up

         16  as many fines of any other kind that they want with

         17  impunity?

         18                 COMMISSIONER DYKSTRA: That's correct.

         19                 CHAIRPERSON REED: Essentially?

         20                 COMMISSIONER DYKSTRA: That's correct.

         21                 CHAIRPERSON REED: I see.  How many

         22  hearings did you hold last fiscal year and how does

         23  this number compare to the year before?  I know

         24  we're having a preliminary budget hearing next month

         25  but if you could give us some of those ideas.  In
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          2  other words, what is the size of the hearings that

          3  you're having, the scope of the hearings that you're

          4  having now?

          5                 COMMISSIONER DYKSTRA: In fiscal year

          6   '04, we had, we held 5,548 hearings.  In fiscal

          7  year '03, we held 4,185 --

          8                 CHAIRPERSON REED: I'm sorry, give me

          9  the first number again.

         10                 COMMISSIONER DYKSTRA: -- 5,548 for

         11  fiscal year '04, in fiscal year '03, 4,185 and

         12  please, I'd just like to underscore that those

         13  hearings last year, the 5,000 were being done even

         14  as we were eliminating the backlog so of the backlog

         15  was of cases, many cases that had already been heard

         16  but no decision had been written so our ALJ's have

         17  been working hard.

         18                 CHAIRPERSON REED: On average, how

         19  many notices of violations does DCA issue pursuant

         20  to state law, in other words, how many are you doing

         21  on state law as opposed to the general local

         22  consumer law?

         23                 COMMISSIONER DYKSTRA: We'd have to go

         24  take a look at that and other than, I'm not sure we

         25  can figure that out, can we? We can?  Is there
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          2  something specific you're getting at?

          3                 CHAIRPERSON REED: Well, I'm trying to

          4  figure out if there is, if we, if your office is

          5  being asked to oversee more stuff that you don't

          6  really have authority over than the things that you

          7  do.  Fundamentally, that's what I want to know and

          8  does, are we getting any money from the state to do

          9  this?

         10                 COMMISSIONER DYKSTRA: With our

         11  tobacco work, we are. With gasoline, we are.  You

         12  talk.

         13                 ASSISTANT COMMISSIONER TOOLE: Paulene

         14  Toole, Assistant Commissioner.  Most of our, the

         15  violations that we issue are violations of the

         16  City's various laws that we're charged with

         17  enforcing.  We do issue some state violations.  We

         18  can hold hearings on violations, Weights and

         19  Measures violations, that are state violations for

         20  example so we write them as state violations but

         21  generally speaking, we, we license employment

         22  agencies which is a state law but we can hold

         23  hearings on them.  We license tobacco dealers which

         24  is a state law, we can hold hearings on them.  So

         25  generally we don't have a burden being imposed on us
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          2  by the state.

          3                 CHAIRPERSON REED: Okay, I think what

          4  I'm trying to understand is how many violations are

          5  issued by the Department of Consumer Affairs in

          6  total?  What percentage of those do you not have the

          7  ability to have hearings on yourself?  That's a

          8  pretty straight forward question.  You said that you

          9  would increase by a third but there's things, the

         10  numbers we need to have.

         11                 COMMISSIONER DYKSTRA: Okay, it's

         12  approximately 1,224.  We got that from --

         13                 CHAIRPERSON REED: What is 1,224?

         14                 COMMISSIONER DYKSTRA: That is a

         15  projection of what we expect in fiscal year '05 of

         16  the number of violations that are not hearable.

         17                 CHAIRPERSON REED: Okay, my, I

         18  understand but you answered before about the number

         19  of summonses you, etcetera, you gave out was 550,

         20  five thousand --

         21                 COMMISSIONER DYKSTRA: No, that's the

         22  number of hearings that we held.

         23                 CHAIRPERSON REED: Hearings. Sorry.

         24  What is the number of violations that were given out

         25  and what percentage of those are things that you
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          2  don't have hearing authority over?

          3                 COMMISSIONER DYKSTRA: Okay, we have

          4  to get you that. What we have with us is the number

          5  of violations that were written that we do not have

          6  hearing authority over but we don't have the number

          7  with us of the total number of violations written.

          8                 CHAIRPERSON REED: Say it one more

          9  time.

         10                 COMMISSIONER DYKSTRA: We have with us

         11  the number of violations that were written that we

         12  cannot, that we don't have hearing authority over

         13  but we do not have with us, at the moment but we can

         14  get it to you, the total number of violations

         15  written. So we don't know the percentage --

         16                 CHAIRPERSON REED: How many do you

         17  have written that you can't have hearings on?

         18                 COMMISSIONER DYKSTRA: In last year,

         19  1,060.

         20                 CHAIRPERSON REED: I see and would, do

         21  you know what the average amount of those violations

         22  would be?

         23                 COMMISSIONER DYKSTRA: You mean the

         24  fine if they were found guilty?  We're going to

         25  multiply, Andy thinks that about 750 is the average
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          2  so Andy do the math.

          3                 CHAIRPERSON REED: The average fine is

          4  750?

          5                 MR. EILER: No, no the average per

          6  case.  The average --

          7                 COMMISSIONER DYKSTRA: When something

          8  goes to a hearing, the average fine assessed is

          9  $750.

         10                 MR. EILER: That's for the case but

         11  remember that a case may involve multiple violations

         12  so that you have, this is the only way we can really

         13  track it is to have, this is a number of cases that

         14  we have.  This is the number of penalties imposed in

         15  those cases and that gives us kind of an average but

         16  we don't have the break down of how much per

         17  violation.

         18                 COMMISSIONER DYKSTRA: And nor does

         19  that reflect consumer restitution.

         20                 CHAIRPERSON REED: I have other

         21  questions.  I see that Council Member Sanders, I

         22  think, and Council Member Gentile but I just wanted

         23  to also comment, Council Member Liu is bringing up a

         24  very important question across all boundaries in

         25  City Government and that's the ability for
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          2  constituents to communicate with their government

          3  vis a vie a language they understand and while I

          4  had, for the most part, a positive experience

          5  yesterday both at the ECB hearings and at yours.

          6                 We repeatedly asked people and found

          7  that they were not on staff any translators in any

          8  place. What the Administrative Law judges told me,

          9  every time, was that if they needed someone, they

         10  would often times go out to the waiting room and ask

         11  if anybody spoke a language.  That's unacceptable.

         12  That's totally unacceptable and one Administrative

         13  Law judge said that if the judge herself spoke the

         14  language of the person that was there, they would

         15  not encourage, in fact almost prohibited, from in

         16  fact, trying to translate for them.  So that would

         17  seem to be even more frustrating if you're sitting

         18  there, you have a sense that the judge actually

         19  speaks your native tongue but in fact, is not able

         20  to communicate.

         21                 COMMISSIONER DYKSTRA: Was that the

         22  DCA?

         23                 CHAIRPERSON REED: No.  You're off the

         24  hook there but I mean in general.  That's seems to

         25  me to be an unacceptable practice and something that
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          2  we ought to be looking at as we look at the budget,

          3  number one both for your agency and the

          4  Environmental Protection.  There's 60,000 hearings

          5  as they testified to us last week that we have at

          6  ECB and at a significant number and if we have to,

          7  at random, hope that there's somebody in the waiting

          8  room. That just doesn't seem to me to be fair.

          9                 COMMISSIONER DYKSTRA: Well, I think

         10  you're right but I would suggest that one way we

         11  approach this is to build in bilingual requirements

         12  for whenever we have openings because then we'll get

         13  more languages represented.  It's my example with --

         14                 CHAIRPERSON REED: Or you could say on

         15  the violation that if you're going to need an

         16  interpreter, please tell us that at the time, you

         17  know, prior to the hearing and then you know, the

         18  City can, on demand, provide one.

         19                 COMMISSIONER DYKSTRA: That's

         20  possible.  We were able, thanks to the Office of

         21  Immigrant Affairs, to bring a Chinese translator for

         22  our meeting last week on Endangered Species and in

         23  fact, it turned out, she wasn't needed.  They all

         24  spoke very good English and so there needs to be

         25  some way not to waste time so we'll look all of
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          2  that.

          3                 CHAIRPERSON REED: Council Member

          4  Sanders.

          5                 COUNCIL MEMBER SANDERS: Thank you

          6  very much, Mr. Chair.  Good afternoon Commissioner,

          7  Deputy Commissioners.  Mr. Chair, I congratulate you

          8  again not only on just doing this hearing but also

          9  for this being your Intro.  It seems to me that this

         10  is a common sense approach to governing and I

         11  understand that every year inflation seems to

         12  increase and if we do not watch ourselves the, the,

         13  if the fines are not increased then the businesses

         14  begin to believe that this is just a cost of doing

         15  business and if they feel this way then they will

         16  simply find ways of writing it off and we will not

         17  get the impact that we wish so I support this

         18  Introduction and I look forward to voting with you

         19  on this.  I must at this time take my leave but I

         20  did want to go on the record being in support of

         21  this Intro.

         22                 CHAIRPERSON REED: Thank you Council

         23  Member.  Council Member Gentile.

         24                 COUNCIL MEMBER GENTILE: Thank you,

         25  Mr. Chair and Commissioner, it's good to see you and
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          2  your Assistant Commissioners again.  I'm curious and

          3  I didn't hear you and I missed some of it but I

          4  didn't hear you speak about gardeners, landscapers,

          5  those types of contractors.  Are those within your

          6  jurisdiction?

          7                 COMMISSIONER DYKSTRA: Yes, they are,

          8  under home improvement contractors.

          9                 COUNCIL MEMBER GENTILE: I see, so you

         10  do have the ability then to summons them and do the

         11  hearings?

         12                 COMMISSIONER DYKSTRA: Yes.

         13                 COUNCIL MEMBER GENTILE: DCA hearings?

         14                 COMMISSIONER DYKSTRA: Yes.

         15                 COUNCIL MEMBER GENTILE: I'm also told

         16  you also have the ability to actually confiscate

         17  trucks and vans of those.

         18                 COMMISSIONER DYKSTRA: Yes, we do and

         19  in fact, this year we're close to having already

         20  confiscated something like 250 home improvement

         21  contractor trucks.  We're using that to send a very

         22  strong message about how serious we take this and

         23  they have to pay to get their truck back then they

         24  have to get licensed.  We can't force them to get

         25  licensed until we catch them again but in fact, it
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          2  sends a strong message and I'm happy to say too that

          3  we, our numbers now are up to 8,000.  When we

          4  started, we had less than, I think it was just over

          5  5,000 home improvement contractors. We now have

          6  8,000 licensed home improvement contractors and we

          7  think the confiscation is helping to send that

          8  message and we did get, in fact, we have confiscated

          9  a landscapers truck although just one but we got

         10  one.

         11                 COUNCIL MEMBER GENTILE: It seems,

         12  from what you just told us, such a paradox that you

         13  have so much authority in that particular area and

         14  then when you come to issues of this type, you

         15  basically throw your hands up --

         16                 COMMISSIONER DYKSTRA: Yes.

         17                 COUNCIL MEMBER GENTILE: -- Without

         18  the authority so this legislation, I think, will be

         19  valuable to that extent also.

         20                 COMMISSIONER DYKSTRA: Thank you.

         21                 COUNCIL MEMBER GENTILE: Thank you Mr.

         22  Chair.

         23                 CHAIRPERSON REED: I have a lot more

         24  questions but actually I wanted to try to ask one or

         25  two of them but I also want to hear from the
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          2  advocacy groups because on the surface this sounds

          3  like, why shouldn't we?  If we're asking you to do a

          4  job, we ought to give you the tools to do that.  One

          5  of the questions and much of the testimony that came

          6  from the ECB hearings yesterday, was that there was

          7  a concern about the process both at ECB and, to a

          8  lesser extent, DCA would be the lack of due process

          9  that many people feel they are a victim of when they

         10  come to an adjudicatory hearing on a fine issued by

         11  the, the agency hearing it is the agency that gave

         12  them the fine, the people that are there as the

         13   "judge, the impartial jury, because that's the

         14  same" is in the employment of that very agency that

         15  gave the fine so could you address that?

         16                 COMMISSIONER DYKSTRA: Yeah, and I'm

         17  happy to address that because I think as my

         18  testimony reflected administrative tribunals have

         19  played an important role in running government for a

         20  very long time.  In the case of DCA, we have, at the

         21  moment, seven full time judges.  All of them are, in

         22  fact, lawyers although the law doesn't require that.

         23    They all have gotten on the job training of the

         24  laws that perhaps they were unfamiliar with.  They

         25  are in a different building from us.  I, in fact,
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          2  never meet with them as a group.  Even though the

          3  law allows me to override any of their decisions, as

          4  my testimony said, that has never happened. They can

          5  appeal their decisions to us and there's a separate

          6  judge who only handles appeals.

          7                 CHAIRPERSON REED: Within your own

          8  agency?

          9                 COMMISSIONER DYKSTRA: Within the own

         10  agency, in fact, it's the Director of Adjudication

         11  that handles the appeals and if they still don't

         12  like that decision, they can go and file an Article

         13  78 so we, and as my testimony said, they can

         14  subpoena, they can cross examine witnesses.  It runs

         15  like a little court on laws that have been passed.

         16  We think our dismissal rate which matches the state

         17  courts shows that there's a fair, there is

         18  impartiality. As I said, it's seven percent on

         19  average.  It goes as high as 24 percent which means

         20  the cases that DCA and particularly the inspectors,

         21  bring to the judges are thrown out so if you take a

         22  look at, sort of, the physical questions, the table

         23  of organization as well as the practice of

         24  dismissals and my power to override, I think you can

         25  see why we are proud of the neutrality.
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          2                 CHAIRPERSON REED: Why do we have this

          3  sliding scale from seven to 24 in dismissal?  What

          4  is that based on?  Is there some part of your group

          5  that has seven and I don't understand? There either

          6  is a rate of dismissal that's one or there isn't.

          7                 ASSISTANT COMMISSIONER TOOLE: It has

          8  to do with the kinds of violations that were written

          9  so when the inspectors issue a Weights and Measures

         10  violation, they have this device, it's called a

         11   "whim- wham".  I just wanted to say the word but

         12  it's basically a computerized scale that tests

         13  measuring devices. That's very accurate.  It's hard

         14  to say it was wrong because it's computerized.  It's

         15  well balanced so the dismissal rate of those would

         16  be lower than someone who, sort of, has a my

         17  impression, your impression situation where there

         18  would be a higher dismissal rate. It's a series of

         19  logical --

         20                 CHAIRPERSON REED: So you're saying

         21  the, the violations given based on this "whim- wham"

         22  or is that whim really, what some people would

         23  think, is lower than the other ones where there's

         24  more subjectivity have a higher rate?  Is that what

         25  you're saying?
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          2                 ASSISTANT COMMISSIONER TOOLE: Yes.

          3  Yes.

          4                 CHAIRPERSON REED: And what is the,

          5  I've heard two things now.  My own staff tells me

          6  that the laws around Weights and Measures, you don't

          7  have hearing authority.  Then I heard somebody say

          8  that the state gave you hearing authority.

          9                 COMMISSIONER DYKSTRA: No, we do have

         10  hearing authority on some Weights and Measures,

         11  others we don't, that's why I cited water and

         12  gasoline for instance, that's not Weights and

         13  Measures but that's an example.  No, we have hearing

         14  authority on most Weights and Measures.

         15                 CHAIRPERSON REED: Well, thank you.  I

         16  would like us to --

         17                 COMMISSIONER DYKSTRA: You know what,

         18  Phil can I interrupt for a second?  I think some of

         19  this has to do with the early days of DCA's history

         20  when we were born from a couple of different

         21  agencies including the Bureau of Weights and

         22  Measures, the Bureau of Licensing and it was sort of

         23  cobbled together.

         24                 CHAIRPERSON REED: -- Well, while

         25  we're trying to clean up a lot of things, maybe this
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          2  is the time to do that as well so if we're going to

          3  look at potentially amending this, maybe we want to

          4  clean up that language or if we have to do something

          5  at the state level so there's clarity about that.

          6  Also, I'd just ask you to review, once again, this

          7  issue of due process and if maybe we need to put

          8  into the language a arms distance so that we can say

          9  in the law that this is what's great because

         10  Commissioner Dykstra has never done it but this is

         11  not a law that's based on your term or my term.

         12  This is, we're trying to put something in law that

         13  people can feel secure about that they're going to

         14  have a fair hearing so maybe we ought to try to look

         15  at language to tighten that piece up.

         16                 COMMISSIONER DYKSTRA: How could you

         17  do that?

         18                 CHAIRPERSON REED: Okay, any other

         19  comments?

         20                 COMMISSIONER DYKSTRA: No.  Thank you.

         21    Thank you very much.

         22                 CHAIRPERSON REED: Thank you.  I'd

         23  like to ask Charles Hunt and Richard Lipsky.  I see

         24  the only other two people that are testifying on

         25  this matter.  If they'd come up and if the
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          2  Commissioner could give me an informal moment in the

          3  back while they come up.  We'll be right back.  Oh

          4  and I'm sorry, and Mr. Sung Soo Kim also at the same

          5  time.  We have three people here to testify and as

          6  usual, I don't have a particular order.  If you

          7  gentlemen want to decide who should testify first.

          8                 MR. KIM: (Difficult to discern due to

          9  dialect.)

         10                 First, thank you. All right, Chairman

         11  Philip Reed and Council members, Councilman John

         12  Liu, my name is Sung Soo Kim, President of the Small

         13  Business Congress, a federation of 112 trade

         14  organizations in the City.  I am here to publicly

         15  oppose the Intro 390.

         16                 Intro 390, a docketing bill, is in

         17  fact the third time effort made by the Department of

         18  Consumer Affairs to expand it's enforcement

         19  authority.  This measure has not been welcomed by

         20  the legislative bodies as well as by New Yorkers.

         21  This bill is like putting the cart in front of the

         22  horse.

         23                 This proposal falsely assumes that

         24  DCA's existing practices of licensing, enforcement,

         25  adjudication and collection are fair, judicious,
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          2  effective and responsible to function as a public

          3  sector.

          4                 For these three years, this practice

          5  has shown a distinct difference to previous years.

          6  Furthermore, things are getting worse which will

          7  benefit neither consumers nor small businesses.

          8                 A dominant trend shows that the DCA,

          9  for the three years, has intensively emphasized on

         10  raising revenues. Enclosure one shows DCA, for the

         11  year 2004, collected over $7.3 million in fines

         12  which is, in fact, a 75 percent increase over the

         13  previous year.

         14                 DCA has glamorized it's

         15  administration by not distinguishing between the bad

         16  guys and the good, not so bad guys. DCA's fine

         17  increases are, in fact, a hidden tax annoyingly

         18  burdening consumers.

         19                 This is clear evidence that the

         20  spirit of the Department of Consumer Affairs for

         21  protecting consumers and securely helping good

         22  businesses has gone astray.

         23                 DCA is the second highest fine

         24  collection agency next to the Department of Health.

         25  DCA is one of the most urgent City enforcement
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          2  agencies that desperately need restructuring it's

          3  enforcement practices.

          4                 Licensing, enforcement, adjudication

          5  and collections, all these divisions and their

          6  respective practices should be thoroughly reviewed

          7  before granting DCA the expansion of enforcement

          8  authority.  Small Business Congress has repeatedly

          9  demanded the City government a comprehensive review

         10  of Regulatory and Adjudication Systems, Fine

         11  Policies and Enforcement Practices.  DCA being the

         12  first City agency to be reviewed.

         13                 Department of Consumer Affairs decoy

         14  inspection, let me just give you a couple

         15  unacceptable pieces.  DCA's decoy inspection is

         16  beyond common sense.  Mr. Song, the owner of a

         17  stationary store in Manhattan, was visited by the

         18  Consumer Affairs inspectors five times in the month,

         19  one month of August 2004.  Mr. Song, who is over 65,

         20  has since that time suffering from (sic) nightmare

         21  of cigarette license revocation.

         22                 Request for Stay of Default has

         23  almost nil chance to be granted unlike other City

         24  agencies like the Health, ECB, etcetera.  A fine

         25  assessed default status has abruptly increased from
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          2  $150 to $500.

          3                 A green grocer is unfairly victimized

          4  by multiplication of fines by number of items of

          5  stoop line stand.

          6                 A simple missing of cigarette warning

          7  sign at the store leads to a fine amounting to $750.

          8    A DCA inspector even charges the sign posted

          9   "inconspicuously", the same fine.  Being

         10  conspicuous is a very subjective term.

         11                 A stoop line stand has been legally

         12  allowed to operate with a pending status for over 20

         13  years.  DCA has suddenly, without notice to the

         14  community, enforced a new policy where this pending

         15  status is declared an unlicensed activity.

         16                 Department of Consumer Affairs has

         17  over 20 years effectively practiced warning systems

         18  for over eight violations.  All these warning

         19  systems for the three years completely disappeared.

         20  Means of reaching out to community for announcing

         21  new policies, directives and other information have

         22  substantially disappeared. Consumer Affair's

         23  newsletter is no longer published. Commissioner's

         24  Small Business Advisory Board, which was

         25  fantastically working out, functioned as a most
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          2  effective channel of communications between the

          3  government and the community, has also disappeared.

          4                 The Small Business Congress, to

          5  repeat, now demands this Committee to put aside

          6  Intro 390.  Small Business Congress demands Consumer

          7  Affairs restore our communication channel, a

          8  Commissioner's Small Business Advisory Board, which

          9  will productively discuss on daily operation of the

         10  administration toward creating the collective good.

         11  Good for the consumer protection and good for the

         12  encouraging business opportunities for small

         13  businesses.  Thank you.

         14                 CHAIRPERSON REED: Thank you.  Mr.,

         15  Dr. Lipsky.

         16                 DR. LIPSKY: Thank you, Chairman Reed.

         17    I think that we want to, while we wouldn't grade

         18  the Commissioner highly for enforcement, we will

         19  have to give her an "A" for persistence and effort.

         20  This is the third time that increased enforcement

         21  has come across the legislative transom.  The first

         22  time, the State Legislature turned it down.  The

         23  second time, the people of New York and the Charter

         24  Revision Question Five turned it down and we're

         25  hoping that the third time will not be a charm.
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          2  We're concerned here with an issue of philosophy,

          3  Mr. Chairman.  If the measure wasn't good in 2002

          4  and wasn't good in 2003, it has become less useful

          5  in 2005.  The reason is, that the climate for small

          6  business and some of it a product of this

          7  Administration, has gotten worse.

          8                 In my testimony, I outlined a number

          9  of various measures that the Administration has

         10  passed, some with the Council's approval but

         11  nonetheless, initiatives of the Mayor.  The

         12  cigarette tax effectively transferred $250 million

         13  from the cash registers of bodegas to either the

         14  State and City Treasury or to street vendors who are

         15  operating with impunity in the community. The

         16  commercial real estate tax basically has functioned

         17  as a rent increase for store owners, in many cases,

         18  up to 25 percent passed along because most of the

         19  store owners don't own their stores. Sales tax

         20  revenue hike, another way in which business is

         21  driven from the neighborhood to less taxed environs

         22  outside of the City and then as you know, since it's

         23  your oversight, the garbage rate increase also

         24  another blow to the profitability, viability of

         25  businesses on the neighborhood, commercial strips.
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          2  So what we see is a number of various measures over

          3  the last four or five years, all arguably in the

          4  public interest because of the fiscal crisis or in

          5  the case of garbage, because of the necessity of the

          6  Carter's expenses but nonetheless, the impact on the

          7  neighborhood has been significant.  Not only that

          8  but what we've seen in the last year, year and a

          9  half, that the rate of store vacancies and

         10  foreclosures and bankruptcies are at an all time

         11  high.  So we would argue, that in this climate, that

         12  the effort of the Administration should be placed

         13  upon trying to improve the climate for business

         14  rather than to increase an enforcement authority for

         15  an agency that wants to replicate what the

         16  Environmental Control Board has already put into

         17  practice.  The hearing that you held last week, I

         18  think, was very informative.

         19                 In fact, I thought that the story by

         20  the contractor, Mr. Cruz, was apocryphal, when he

         21  talked about getting a ticket for parking his truck

         22  in front of the hydrant that he, himself, was

         23  installing for the City.

         24                 This, in fact, is symbolic, I mean, I

         25  can go back, a client of mine, I happen to go back
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          2  too long in some of these issues but he owned a beer

          3  distrubtorship on Intervale Avenue and prior to the

          4  blackout or during the blackout of 1977 the police

          5  came to him and said they could not protect the

          6  store and advising him and his partner to go home

          7  because they couldn't protect them either.

          8                 They came back early the next morning

          9  to find the entire place ransacked, $300,000 worth

         10  of inventory gone and pallets floating down

         11  Intervale Avenue at which time they were sitting on

         12  the curb and a car pulled up, a City car and a fella

         13  got out in hip boots and walked across Intervale

         14  Avenue and said "gee, fellas, I'm sorry, it looks

         15  terrible but I'm going to have to write you up" and

         16  it was for the pallets floating down.  Of course,

         17  one of my clients at the time says "I'm going to

         18  have to shoot you" and the guy actually got back in

         19  his car and drove off but you could understand his

         20  frustration, having his life's work decimated in the

         21  course of an evening and the City couldn't protect

         22  him but they could issue the violation.  I think

         23  that's, you know, we go back, so we go back a long

         24  way.

         25                 We go back into the middle 80s when a
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          2  similar effort on enforcement was defeated when the

          3  Governor vetoed the bill at the last moment and we

          4  have been urging, since that time and commensurate

          5  to the testimony you heard last week, to set up an

          6  independent tribunal to hear these.

          7                 We want to try to create the greatest

          8  level of due process possible and that can only be

          9  done by separating the enforcement process and the

         10  agency involved with the adjudication process.

         11                 Now, I sympathize with the

         12  Commissioner for her inability to go to court and

         13  collect this money.  Not that they've tried all that

         14  often but I sympathize with that.

         15                 But at the same time, Mr. Chairman,

         16  that if a store owner feels aggrieved and you have a

         17  process where administrative law judges are

         18  employees of the agency issuing the fine and you

         19  have the lack of arm's length transaction, if you

         20  will, and he feels aggrieved, he then or she has to

         21  file an Article 78 proceeding to overturn the

         22  Commissioner's enforcement procedure and that's

         23  obviously something if the City of New York finds it

         24  too expensive to do that, you can imagine how

         25  expensive it is for the average retailer in the
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          2  neighborhood.

          3                 So, what we're asking here is that

          4  the Council, in looking at what the Commissioner is

          5  asking, and looking at the testimony in ECB, I think

          6  it's important for you to look at the entire

          7  picture.

          8                 First to look at the nature of the

          9  code itself and where the code needs to be updated.

         10  What Mr. Kim emphasized deals with not the code per

         11  se but the, the way in which the interpretation of

         12  the code can be unfair at the street level.  Street

         13  corner bureaucrat is extremely powerful.

         14                 If the cigarette sign saying "no

         15  sales to minors" is not in a conspicuous location,

         16  that's a judgement call, subjective, all of that but

         17  you know, it's quite an effort for these store

         18  owners to leave the store and go down and do that

         19  and that's why in ECB's case, so few do and I think

         20  we don't want to replicate that.

         21                 We want to look at how we can make

         22  the code fair and Mr. Kim makes a good point.  There

         23  should be, as the contractors testified last week, a

         24  system in place where there's an early warning

         25  system so that part of the education process and the
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          2  Commissioner talks about hiring all the different

          3  interpreters and so forth and so on, that's

          4  admirable but if the process is unfair, it doesn't

          5  matter what language you use to interpret it and

          6  what we're saying is that part of that education

          7  effort should be to go out and to say to a retailer,

          8  especially one who may not speak the language and

          9  the customs are a little bit unfamiliar to them,

         10   "Here is what you are doing wrong.

         11                 Now, we expect you to correct this

         12  because it is against the regulations and we'll come

         13  back and if it's not corrected, then we will meet

         14  out the most, the highest fine that is possible in

         15  this case" and that's the kind of flexibility that

         16  should be.

         17                 That's something the agency has to do

         18  in and of itself and I think sometime in the need to

         19  raise revenue that kind of flexibility and

         20  graciousness, and what Mr. Kim always calls the

         21  partnership between the public and private sector,

         22  is often missing and it should be encouraged.

         23                 When you give someone the authority

         24  to make it easier for them to collect more money and

         25  you give them more authority and you reduce the due
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          2  process available to the stores, one thing you can

          3  count on, they will increase that authority.  They

          4  will go out and collect more money.  They will issue

          5  more enforcement violations and the reason is

          6  because they can do it and what we're saying here is

          7  that we need to look at the whole system before we

          8  grant this power.  It's a very important power to

          9  grant to the agency and we ask that you not do that

         10  until more thought is given.

         11                 CHAIRPERSON REED: Thank you for your

         12  testimony.  Mr. Hunt.

         13                 MR. HUNT: Mr. Chairman, I want to

         14  thank you very much for making it possible for us to

         15  offer testimony on this Intro.  I came here, as you

         16  know, I'm Charles Hunt.  I represent the New York

         17  State Restaurant Association and we speak for an

         18  industry that makes up a very, very significant part

         19  of the small business community of this City and of

         20  the economic benefits that it provides.

         21                 Fortunately, unfortunately, I

         22  received very little information in advance as to

         23  the intent of this legislation and I came here as

         24  much to listen as I did to speak and I, we've heard

         25  from the Commissioner and I was very interested in
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          2  her comments and we've heard from the eloquence of

          3  my colleagues and I think a great many of the issues

          4  that I would raise, have been raised by them so

          5  without being redundant, I don't want to repeat what

          6  they've said but I would like to be redundant in one

          7  area and Dr. Lipsky mentioned it at the conclusion

          8  of his remarks and it has to do with education of

          9  the businesses.

         10                 We've been through a quite a session

         11  with the Department of Health and Mental Hygiene in

         12  respect to their new inspection procedures and have

         13  sided with them and we do in this issue, the

         14  importance of education.  That violations should be

         15  pointed out.  They should be, the business should be

         16  told why they're in violation and what is needed to

         17  do to correct it and given an opportunity to make

         18  that correction.  If that can be provided then I

         19  think, then I think we're making progress  We do not

         20  believe that the only way to get compliance is

         21  through increased enforcement.  We feel it's, it can

         22  be achieved.

         23                 The business community does not, as a

         24  group nor as a majority by any means, want to do

         25  business improperly so I'll just conclude and say
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          2  that we hope that you can build into any such

          3  legislation that you finally end up with here, the

          4  educational process as a means to perhaps in lieu of

          5  some fines.

          6                 CHAIRPERSON REED: Well, thank you for

          7  your brevity and adding your thoughts to this.  It

          8  seems to me from the testimony both written and

          9  improvised that there's a frustration with the

         10  system as it relates to several factors of it, not

         11  the least of all which is the adjudication so

         12  government enforcement, government educations, of

         13  all the pieces that I think we want to see

         14  government support a small business and I think,

         15  certainly what I'm hearing is that there's almost an

         16  anti- small business atmosphere or climate, that

         17  we're making it harder and harder as opposed to

         18  easier and easier to do business and I might agree

         19  with that.  I'm not a small business person.  I

         20  don't, you know, see it on a day to day basis.  It

         21  would be useful if you could give us, I think it was

         22  Dr. Lipsky that was telling us about the number of

         23  bankruptcies or businesses closing so it would be

         24  useful if you could statistically, you know, support

         25  that claim.  That would be useful and perhaps there
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          2  needs to be more activity of these small business

          3  improvement groups and the City's own agencies.  I

          4  don't know.

          5                 The narrow question that we're

          6  looking at today, I recognize needs to be seen with

          7  broader vision but it is a narrow question and the

          8  frustration, I think that I have and that consumers

          9  have, is a very large frustration that often times

         10  it cannot get any satisfaction from the laws that,

         11  on the books, look like they ought to be protected

         12  but the fact is that there's no real ability for

         13  that to have real resolution because the business

         14  can't ignore what the law says by virtue of just

         15  either not doing what the hearing says or just

         16  walking away and while I'm mindful that, you know, I

         17  Chair Consumer Affairs, I don't think that's a one

         18  way street.

         19                 I think that that means we also have

         20  to bring business into the dialog so they can help,

         21  also help us protect consumers because that's where

         22  the interaction takes place so I support all of what

         23  you're saying but I'm also trying to look at this

         24  narrow question that is what Local Law 390 is

         25  talking about and, and I think what Council Member
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          2  Liu said before about tying one hand behind the

          3  agency's back and then asking them to do this work,

          4  we hear that frustration from consumers as elected

          5  officials all the time.

          6                 We also hear, as you said, that when

          7  they go to the hearing, when they go to ECB hear-,

          8  where ever they go, they also feel frustrated so

          9  they've got a lot of issues and tensions that are

         10  created in this.

         11                 MR. HUNT: Mr. Chairman, could I just

         12  respond briefly?  No, I understand, there are bad

         13  actors out there and there needs to be away, as Mr.

         14  Kim said, to differentiate between the bad guys and

         15  the not so bad guys and I don't think there's

         16  consumer frustration for the light being out an exit

         17  sign which may be a $1000 fine.

         18                 There are aspects of the code that

         19  are arcane, hard to understand and the frustration

         20  that I am, that I feel from store owners who talk to

         21  me is the frustration that they can do everything

         22  within, that's humanly possible and still be unable

         23  to not, you know, get violated on something or it

         24  becomes the inspector saying everything looks great,

         25  I think Chuck once told me that an inspector came
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          2  into a restaurant and said "Everything looks great

          3  here but you know what? If I'm here, I gotta write

          4  you up for something."  You know and that's the

          5  difference.  That's not, that's not protecting the

          6  consumer and not only that the, the accumulation of

          7  that has an aggregate impact on the consumer by

          8  raising the cost of doing business and that if it's

          9  a Consumer Affairs Committee, we need to look at,

         10  okay, this is the largest, single employer of New

         11  Yorkers in the City.  New York small business

         12  community.  The more we are able to be productive,

         13  the less we are able, you know, the more we are able

         14  to reduce the cost of doing business, the more

         15  people we can be hiring, the more we can expand,

         16  etcetera so there has to be that kind of

         17  acknowledgment so when you say narrowly look, it's

         18  almost impossible to narrow it down without looking

         19  at the larger picture.

         20                 CHAIRPERSON REED: Well, I support a

         21  lot of what you said.  And, as you know, again, I

         22  think what I was saying was untangle all this vine.

         23  It gives you, you know, this plant.  It's

         24  complicated to do that.

         25                 I don't know where the flexibility
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          2  comes, I was mindful of thinking that I issued, put

          3  forward some legislation to raise the fines on

          4  landlords of residential properties who wouldn't put

          5  their trash out properly and there was a -- cry but

          6  the point that was made was that they were given a

          7  notice of violation and thirty days to correct.  If

          8  they corrected it, they didn't pay a fine.  That

          9  seems fair to me.  That's sort of like a warning.

         10                 I don't know how we could perhaps

         11  implement something like that with the Department of

         12  Consumer Affairs.  You end up with a small number of

         13  people in any business, in any world whether it's

         14  the lawyers, small business people, elected

         15  officials for that matter who are the bad apples and

         16  make it difficult for all of us.

         17                 A lot of us, frankly I know I'm going

         18  astray but, some of us are extremely frustrated with

         19  the Campaign Finance Board because they found two or

         20  three people over ten years that did something wrong

         21  and they stacked another 20 laws for things that we

         22  have to do in order to get this little bit of City

         23  money so the paperwork falls on top you can't hardly

         24  run a campaign (sic) --

         25                 MR. HUNT: As a lobbyist, I
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          2  sympathize.

          3                 CHAIRPERSON REED: -- So I understand

          4  the point. There's always the balance that we're

          5  trying to come out with.  I think you heard me again

          6  ask the Chair, the Commissioner rather, to look at,

          7  specifically around as how we codify a hands off or

          8  arms length distance rather or hands off -- of the

          9  administrative law judges.

         10                 Again, when I visited there

         11  yesterday, I asked every one of them if they had

         12  suggestions.  Some of this was in ECB.  Some of this

         13  was in DCA but it's hard to distinguish because it's

         14  all the same idea.  One of them suggested that, you

         15  know, this gradation of fines ought to be specific

         16  to the violations.  She was explaining to me that

         17  some poor guy had violated Section 3 but "A", "B",

         18   "C" and "D".  As opposed to just repetition on "A".

         19    It was hard to tell the difference between "A" and

         20   "B" but she did, she knew it.

         21                 I was impressed also by the knowledge

         22  of all the ones that I saw of this and frankly,

         23  their sympathy in, informal conversation with the

         24  vendors and with the people who were being brought,

         25  you know, to this hearing.
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          2                 Every one of them expressed a lot of

          3  sympathy for them that to some extent their hand was

          4  tied of how they read it -- business and all of that

          5  and how to get around that.  So there's lots of

          6  issues wrapped up in all of this.

          7                 You heard several of the Committee

          8  members express some really profound support for

          9  this legislation and then others just general

         10  support for what we're trying to do here.  I think

         11  that's based on what we hear again from our

         12  constituents about their frustration of not being

         13  able to right a wrong and I know I've had that

         14  experience when I'm trying to follow something up

         15  for a consumer and then I have to go back to them

         16  and explain why, in fact, government can't do a damn

         17  thing for them.

         18                 MR. HUNT: And I think what we need to

         19  be careful of, Mr. Chairman, is, is to enact a false

         20  remedy for that problem and a symbolic response that

         21  gives some constituents a sense that you're

         22  responding to their frustration when, in fact, all

         23  it is is creating frustration in the neighborhood

         24  retail class.

         25                 CHAIRPERSON REED: Move the
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          2  frustration to another side.

          3                 MR. HUNT: Yeah, and I, that's what

          4  I'm saying is to differentiate between the kinds of

          5  complaints that you get and the code enforcement and

          6  the thing that, one of the Council members I heard,

          7  I think it was Councilman Sanders who said that the

          8  cost of the fine should increase with the cost of

          9  living but they shouldn't perhaps increase at the

         10  arbitrary will of the Administration and that's what

         11  is happening across the board and it's, you gotta

         12  sell a lot of pineapple if you get a $1000 fine and

         13  we have one stoop stand violator who was fined not

         14  because the stoop stand was five feet, was more than

         15  five feet, but because the fruit overhang, overhung,

         16  I don't know which one, the stand.  That's the kind

         17  of arbitrariness --

         18                 CHAIRPERSON REED: I understand.

         19                 MR. HUNT: -- That --

         20                 CHAIRPERSON REED: And I think that

         21  was heard by the Commissioner and once again, you're

         22  going to find it's the human beings that are doing

         23  this.  We, over here on this side, are legislators.

         24  When concern is brought to us, we have, really a

         25  very narrow window of opportunity to remedy that.
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          2  That's a legislative remedy.

          3                 We can go and coerce and try to talk

          4  through and mediate other issues but the only real

          5  power that we have is through legislation.  That's

          6  why often times we look not often times, that's why

          7  we look at these problems through that prism.

          8                 So if you all, in all of the things

          9  that you talked about feel that there may be some

         10  legislative remedy to the concerns that you have,

         11  they might even need to be built into this in terms

         12  of empowering a Board to oversee things, to review.

         13                 I'm open to that as long as you're

         14  not trying to drag something from some other county

         15  into this county, you know, patch, I'm not going to

         16  add things that don't make any sense to us or if

         17  there's additional legislation that's related to

         18  Consumer Affairs that you think can help the

         19  businesses, I'd be happy to hear it.

         20                 MR. HUNT: In the mid-80s, when the

         21  issue of increasing enforcement was first raised, we

         22  actually had supported a measure, I think Mr. Kim

         23  will remember.  We supported a measure if it created

         24  the kind of due process mechanism that we felt would

         25  give us an opportunity to fairly defend the
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          2  businesses and I think that's what we would be look,

          3  we called at that time for the setting up of a

          4  larger administrative tribunal.  I think in your

          5  other committee hearing, you talked about the Office

          6  of OATH it's called, I'm not sure --

          7                 CHAIRPERSON REED: The Office of

          8  Administrative Tribunals and Hearings.

          9                 MR. HUNT: -- That's exactly right.

         10  That --

         11                 CHAIRPERSON REED: I've thought about

         12  calling the Quality of Life Court to give it a name

         13  that somebody might know what the hell it is.  OATH

         14  is not much clearer than ECB.

         15                 MR. HUNT: -- But to be fair sometimes

         16  we may not be sure of what the solution is but we

         17  can be sure what it isn't.

         18                 CHAIRPERSON REED: Okay, well we, as I

         19  said, want to hear from you if there's part of this

         20  legislation you'd like to address specifically,

         21  change or add to.  We're happy to hear that. There's

         22  a sense of this Committee, and certainly of this

         23  Chair, that we want to act on the Administration's

         24  request on this, one way or the other.  I don't want

         25  this languishing out there and I think what you're
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          2  hearing is the Committee is leaning in the direction

          3  of support for this so you should get to me

          4  personally and or our legislative staff.  You know

          5  Thomas Figueroa, Ferruggia, I don't know where

          6  Figueroa, that's somebody else, this is Ferruggia

          7  and let us know what your thinking is.  Okay?

          8                 DR. LIPSKY: Thank you, Mr. Chairman.

          9                 CHAIRPERSON REED: Any last comments?

         10                 MR. KIM: Aye, Mr. Chairman, can I

         11  just add a couple things?

         12                 CHAIRPERSON REED: Yes, please.

         13                 MR. KIM: -- Regarding the bankruptcy

         14  of City of New York, small business bankruptcy.  I

         15  already gave all the information to -- office,

         16  including you.  Last year five companies, five

         17  county courts recorded officially 10,491 small

         18  business -- disappeared from along with those around

         19  5,000 is estimate who, store owners, who voluntary

         20  return the key to the landlord.  So this is really

         21  crisis, this is crisis.  This shows from Dinkins'

         22  Administration down here for 20 years, City recorded

         23  average increase of bankruptcy two to three percent.

         24    Last year, 2004, 37 percent increase.  Who is

         25  responsible for this?  You have to think about, stop
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          2  to think about this seriously.  You know the small

          3  business, 80 percent of whom are not even speaking

          4   --, now this, we have no other way to turn around.

          5  They're leaving New York City. My organization

          6  recorded, this official record, out of the 78

          7  routes, we have routing --, 78 stores, 16 stores,

          8  one month last year disappeared.  They're gone.

          9  This is crisis.  Now you are saying something about

         10  compliance mechanism.  This take over some-.

         11  Secondly, I really want, I -- my Commissioner in

         12  2002 in Consumer Affairs, my -- small business

         13  organization had a wonderful seminar.  At the

         14  seminar, the Commissioner clearly, clearly stated

         15  that without education, without let the store owners

         16  know about the codes simply penalizing punitive

         17  measures is not good government. That split has gone

         18  astray for a time period two or three years. Who is

         19  responsible for this?  So I repeat, I sincerely want

         20  to have some good practice or partnership building

         21  up the communication between community and the

         22  government.  Don't push us into confrontation the

         23  other side.  Treating us cash cows and criminals.

         24  Treat us good businessmen.  Couple months, street

         25  corner bureaucrat is agents of the government.  --
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          2  Educator through the street corner bureaucrat, we

          3  learn what this American politics is.  What this

          4  American democracy is about so if the street corner

          5  bureaucrats, only use -- without teaching us and

          6  then let us know about codes and laws.  Now this

          7  will be -- Mayor so everybody blame Mayor Bloomberg

          8  these days.

          9                 CHAIRPERSON REED: You can blame Mr.,

         10  Mayor Bloomberg for anything you want --

         11                 MR. KIM: No, not me.

         12                 CHAIRPERSON REED: Go ahead.

         13                 MR. KIM: Not me, not me but my

         14  members so this is very important.  Couple months

         15  should be good political educator, okay?

         16                 CHAIRPERSON REED: As I said --

         17                 MR. KIM: The crisis and partnership

         18  and practical solution as I said it.  I really need

         19  restoration, restoring of Commissions Small Business

         20  Advisory Board.  Good communicate channel.  We can

         21  communicate with government.  Yes.

         22                 CHAIRPERSON REED: I would look

         23  forward to having that conversation with you.  We're

         24  going to follow up on your suggestions.  I'm looking

         25  forward to having hearings, following up on this and
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          2  you know, if you have the idea that maybe what we

          3  ought to do is also have a grade for stores, you

          4  know, this is grade A, this store is great.

          5                 Maybe the consumers would like to see

          6  that. When I was in L.A. Recently I saw, you know,

          7  we had this hearing on restaurants and the

          8  restaurants got an A or a B in the window now. Chuck

          9  almost had a heart attack when we had that hearing

         10  in the previous Administration.  He's getting older

         11  so I don't want him stressing but maybe we ought to

         12  have that.  You know, this Korean grocer's got an A

         13  and this one's got a B.  I don't know, maybe that's

         14  a good idea to encourage business but talk to me

         15  about it legislatively.  I appreciate all of you all

         16  being here and not seeing anybody else to testify.

         17  Where's my gavel?  There it is. This hearing is

         18  adjourned.

         19                 (Hearing concluded at 2:55 p.m.)
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