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I. INTRODUCTION 

On October 21, 2016, the Committee on Public Safety, chaired by Councilmember Vanessa Gibson, will hold a hearing in which the Committee will examine the New York City Civilian Complaint Review Board (“CCRB” or “the Board”). Those expected to testify include representatives of the CCRB, advocates, and members of the public.

II. BACKGROUND  

The CCRB was first established statutorily in 1966, when the Patrolman’s Benevolent Association and Conservative party ran a petition drive for a successful amendment of the Charter by referendum. As constituted under that provision, the CCRB was made up entirely of civilian New York City Police Department (“NYPD”) employees appointed by the Police Commissioner. The Mayor and Police Commissioner were prohibited by the Charter provision from “authoriz[ing] any person, agency, board or group to receive, to investigate, to hear, or to require or recommend action upon civilian complaints against members of the police department except as provided” in the CCRB section of the Charter.


In 1986, the Council amended Charter section 440, which established and outlined the powers and duties of the CCRB. Under the amended section, the Board consisted of twelve members, with six appointed by the Mayor (one from each borough and one citywide, all subject to the advice and consent of the Council) and the remaining six appointed by the Police Commissioner (uniformed members or other employees of the NYPD).


In 1993, the Council again amended Charter section 440
 to reflect its current form.  It moved the CCRB out of the NYPD, increased the number of Mayoral appointees from six of twelve members to all thirteen members, changed the Council’s advice and consent powers to one of designation of five members, gave the CCRB subpoena power, added a mandate for civilian investigators that are independent of NYPD, and eliminated the prohibition on the Mayor and Police Commissioner from authorizing the investigation, hearing, or recommendation of action based on civilian complaints against members of the Police Department through non-CCRB channels.
 This is the provision as it currently stands.


Since that time, the CCRB’s authority and budget has steadily increased to facilitate the agency’s ability to receive, investigate, hold hearings, and recommend actions to the Police Commissioner on complaints by members of the public against members of the New York City Police Department (“NYPD”). Though the history of the CCRB can be traced back to 1950, the City Council passed legislation in 1993 reorganizing the Board into its current form as an all-civilian independent municipal agency, with subpoena power, and authority to recommend discipline in cases that the Board substantiates.
  
Today, the Board of the CCRB has thirteen members, all of whom are officially appointed by the mayor.
  Five Board members, one from each borough, are designated by the City Council.
 The Police Commissioner chooses three Board members with experience as law enforcement professionals, and the mayor designates five members, including the Chair.
 Responsibilities of the Board include holding monthly public meetings, overseeing agency operations through several committees, setting agency policy, reviewing all CCRB investigations, issuing findings on every allegation raised by every complaint, and hiring the Executive Director who, in turn, is responsible for the agency’s daily operations and the hiring and supervision of the agency’s all-civilian staff.
 Pursuant to the Charter, the CCRB is authorized to handle complaints involving: (i) excessive use of force; (ii) abuse of authority; (iii) discourtesy; and, (iv) use of offensive language, including, but not limited to, “slurs relating to race, ethnicity, religion, gender, sexual orientation and disability.
” 
III. RECENT REFORMS
a. Increased Outreach
In fulfillment of its mission, the Board has pledged, among other things, to engage in community outreach in order to educate the public about the Agency and respond to concerns relevant to the Agency’s mandate.
 Recently CCRB’s outreach efforts have increased significantly. The Outreach Unit gave 572 outreach presentations from January to June 2016, an increase from 120 presentations given in the first half of 2015.
 Of the 572 presentations in 2016, approximately 154 were in Brooklyn, 154 in Queens, 131 in Manhattan, 125 in Bronx, and 11 in Staten Island.
 Most of the presentations were given at community events (29%), followed by events at high schools (14%).
 Such presentations seek to educate the public about who the CCRB is, what CCRB’s jurisdiction is, how CCRB goes about investigating and mediating complaints, de-escalation tactics, and frequently asked questions such as the legal principles governing stop and frisk.

In response to the death of Eric Garner in July 2014, the Council took steps to enhance access to the CCRB by establishing CCRB Community Outreach locations in Council Member district offices.
 These Community Outreach locations are intended to make the complaint and evidence gathering processes more efficient and available at locations and during hours convenient for community residents. Prior to the establishment of these Community Outreach locations, members of the public were required to visit CCRB’s offices in downtown Manhattan to complete the filing of a CCRB complaint. Many complaints were dropped due to this inconvenience. With the creation of the Council’s CCRB Community Outreach locations the agency was also tasked with the following functions in District Offices: (i) establish a presence in communities; (ii) take formal statements on complaints during evening and appointment hours,; (iii) provide space for investigators to follow up on complaints, take statements from witnesses, conduct other investigative functions; (iv) train District Office staff in how CCRB functions and in how to most effectively help constituents who present issues regarding police practices; (v) conduct events for the public to raise awareness and understanding of what CCRB does, how to file complaints, how to respond to police during an encounter, and what police and the public may and may not do during an encounter.
  According to CCRB’s website, the Board currently welcomes drop-ins at least once a month in various district offices in each of the five boroughs.  Currently, Speaker Council Member Mark-Viverito in Manhattan, Council Member Gibson in the Bronx, Council Member Richards in Queens
, Council Member Rose in Staten Island, and Council Members Menchaca and Cornegy in Brooklyn have a CCRB presence in their district offices.

b. Administrative Prosecution Unit (APU) 
From 1993 to 2013, when the Board substantiated a case, it was referred to NYPD’s Department Advocate’s Office (“DAO”) to be prosecuted.
 This process was long criticized for undermining CCRB’s credibility and further contributed to the lack of transparency in NYPD’s discipline efforts.
 In 2001, a Memorandum of Understanding (“MOU”) between the mayor and the Police Commissioner was entered into to allow CCRB staff to prosecute substantiated complaints at OATH.
  Though CCRB would be prosecuting, the Police Commissioner would retain the sole authority to impose discipline, as required under the Charter.
 Before the MOU took effect, however, the police unions sued the city, NYPD and the CCRB, challenging the legality of the MOU.
  In 2003, the New York State Appellate Division, First Department, ruled that the Mayor and the Commissioner have the authority to grant prosecutorial power to the CCRB, but that all disciplinary charges stemming from substantiated CCRB complaints must be filed before the NYPD’s deputy commissioner of trials, rather than at OATH.
 Later, in 2008, CCRB attorneys began assisting NYPD’s DAO with prosecutions.
 In 2012, the NYPD and the CCRB signed a new MOU which conferred prosecutorial power from the NYPD to the CCRB for all cases substantiated by the Board in which officers face administrative charges and specifications, the most serious disciplinary measure.
 As a result, the CCRB’s APU now prosecutes nearly all these cases, with some exceptions.
 
After receiving $1.5 million in funding in the FY 2013 budget, CCRB began building the APU, with the hiring of 20 employees, including 12 prosecutors.
  The development of the APU has given new shape to the CCRB’s role in seeking appropriate penalties for misconduct, and advocates lauded the creation of the unit as an important step towards greater police accountability.
  While the APU adds a layer of transparency to the Police Commissioner’s role in disciplining officer misconduct by allowing civilian attorneys to prosecute internal charges against officers, pursuant to the MOU, the commissioner can still prevent a prosecution where "there are parallel or related criminal investigations" or if an officer hasn't been the subject of a previous complaint before the review board or doesn't have a disciplinary record.
 In such cases, the commissioner must submit his reasoning to the CCRB, and the Board may make a rebuttal.
 The Police Commissioner must also submit his reasoning to the CCRB if he intends to impose discipline on a guilty officer that is less severe than that recommended by the board or the trial commissioner.

Notwithstanding the Police Commissioner’s statutory authority to impose discipline, historically, the discipline recommendations by the CCRB were not given much weight by the Department. In August 2014, then-Chair of the Board Richard Emery and then-Police Commissioner William Bratton met and agreed that the discipline recommendations for CCRB cases had been given “second-class”status
 and the process needed to be improved.  For example, even though the APU was fully implemented, the Department often retained cases and imposed no discipline.  In addition, during that time, the Department declined imposing discipline in 25% of CCRB substantiated cases.
  As a result, the parties agreed they needed to create a process so that the two agencies could collaborate to ensure that complaints and police officers were treated fairly.

One of the outcomes of this interagency collaboration was the creation of the “reconsideration process.”
 The reconsideration process allows NYPD to request the Board reconsider its penalty findings and/or disposition of an allegation based on new evidence or reasons not known during the investigation.
 While the Board claims this process assists in closing more cases and imposing more discipline, advocates have expressed their opposition to this process indicating that it undermines the authority of the CCRB.  
With the addition of this reconsideration process, in the first half of 2016, the APU conducted 67 trials and closed 131 cases, an increase from the 66 conducted trials and 104 cases closed in the first half of 2015.
 Of the 131 cases closed by the APU, 91 or 69% of cases resulted in some form of disciplinary action.
 Pursuant to the Council’s Fiscal 2017 Preliminary Budget Plan, CCRB sought to expand the APU further with the hiring of six additional prosecutors in Fiscal 2016.
 The Board maintained that due to faster case processing, the number of cases in the APU’s docket increased and created a backlog.
 Case processing times decreased as a result of a new vertical integration process for handling complaints whereby the investigative team, known as a pod, and prosecutor follow a case from beginning to end.
 Additional prosecutors would help resolve cases in a timelier manner, decrease caseload, and decrease the growing case backlog. Shortening the time it takes to resolve complaints is important not only because evidence is more likely to be available closer to the date of incidents, but also because there is an 18 month statute of limitation for bringing charges.

c. New York Civil Rights Law Section 50-a

Civil Rights Law Section 50-a protects from public disclosure all police officers personnel records used to evaluate performance towards continued employment or promotions.
   These records can only be publicly disclosed if the officer has given express written consent, mandated by a court order, or when records are sought by governmental officials in the course of official duties.
  Courts have held that complaint histories, such as the complaints maintained by the CCRB, fall into this category of protected records.
  In 2014, during an internal audit, the CCRB discovered that during a one year period from October 2013-2014, a CCRB employee disclosed officer complaint histories involving 95 officers in response to 70 FOIL requests.
  These disclosures were in violations of section 50-a of the state’s civil rights law.  Upon discovery of the violation, the CCRB immediately changed their procedures to be in compliance with the state law.  However, as a result of this revelation, the Board is evaluating their practices regarding whether or not the state law allows the CCRB to communicate whether or not a complaint was substantiated to a complainant.    
d. Promotional Path for Investigators
At recent Council budget hearings, CCRB indicated it has been discussing issues with investigator hiring and retention.
 This has largely been due to the salary structure for investigators.
 The starting salary for an investigator at CCRB, $36,000, has been lower than the starting salary for investigators at comparable agencies, such as the Department of Investigation.
 Additionally, there have been a limited number of higher level investigator positions, which has caused the Agency’s attrition rate to outpace other New York City government agencies.
 In response, CCRB created a promotional path that adds Level 2 and 3 investigator positions to CCRB’s position schedule, such that Level 1 investigators with one year or more of experience and acceptable performance would be eligible for promotion.
 As of March 2016, CCRB had promoted 26 investigators since late 2015.

e. Technological Improvements
In recent Council budget negotiations, CCRB sought funds to add a variety of software and video equipment to improve investigative and case processing procedures at the agency.
 In particular, CCRB hoped to purchase software to allow investigators to conduct video-recorded interviews, where interviews were only being audio-recorded.
 Additionally, CCRB sought to purchase video enhancing software to assist investigators in improving the video quality of recordings provided by civilians or other surveillance sources.
 CCRB also hoped to acquire video equipment for investigators to conduct interviews with complainants and witnesses

at Department of Correction detention facilities.
 Finally, the Board planned to purchase

statistical software for policy analysis.
 
IV. ISSUES AND CONCERNS
At today’s hearing, the Committee hopes to obtain further information regarding increased outreach efforts, especially in collaboration with Council Members. Additionally, the Committee hopes to get an update on the growth of CCRB’s APU, results seen from the changes in the promotional path for investigators, and advancements made in technological improvements at the agency.
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