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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to regulating social adult day care.
ADMINISTRATIVE CODE:
Amends title 21 by adding a new subdivision f to section 21-201 and adding a new section 21-204.
INTRODUCTION


On December 17, 2014, the Committee on Health, chaired by Council Member Corey Johnson, held a hearing on Proposed Int. No. 358-A, a Local Law to amend the Administrative Code of the City of New York, in relation to regulating social adult day care programs. The Committee on Health, jointly with the Committee on Aging, chaired by Council Member Margaret Chin, previously held a hearing on this legislation on September 4, 2014, at which time the Committees heard testimony from the New York City Department of Health and Mental Hygiene (DOHMH), the New York City Department for the Aging (DFTA), advocates, and service providers.  In addition, the Committees held hearings related to social adult day care programs in September and April of 2012 and June 2013. Following the first hearing on this legislation, the bill was amended to require registration of social adult care programs, to place primary responsibility of regulation of social adult day care programs with DFTA, and to expand the role of the social adult day care ombudsperson. 
BACKGROUND

Social adult day care, a form of adult day services (ADS), is a program which provides functionally impaired individuals such as those suffering from Alzheimer’s, dementia, or other chronic health conditions with socialization, supervision, monitoring, personal care, and nutrition in a protective setting during part of the day.
 ADS programs are intended to offer a cost‑effective alternative to in-patient services while allowing the individual receiving services to maintain a higher quality of life.
 Adult day centers currently serve more than 260,000 participants in over 4,600 programs nationwide, and as New York City’s older adult population is expected to increase by 50 percent within the next two decades, ADS are likely to remain a critical component of the care-giving system.
 
Social adult day care programs serve a particularly vulnerable segment of older adults by providing a secure environment where participants can receive services designed to help them achieve optimal levels of physical and mental cognitive functioning.
 Caring for a functionally‑impaired family member often places a great burden and stress on loved ones and social adult day care programs can provide caregivers with much-needed respite, as well as an opportunity to continue working.
 While properly managed social adult day care programs provide an essential service, the lack of regulation and oversight of these programs creates an opportunity for unscrupulous providers to open programs that may endanger the welfare of vulnerable seniors, threaten the funding of senior centers, and lead to fraudulent Medicaid practices. 
New York State does not require a license, certification, or registration to operate a social adult day care program.
 There is also no application process with the State to apply to become a social adult day care provider.
 However, social adult day care programs that receive funding from the New York State Office for the Aging (SOFA) or local aging offices, such as DFTA, must comply with minimum requirements set forth in regulations promulgated by SOFA.
 These regulations require social adult day care programs to adhere to service standards that include participant eligibility requirements, admission and discharge instructions, and the development of a service plan for each consumer.
 Programs must provide socialization services, supervision and monitoring, personal care, and nutrition.
 Allowable optional services include maintenance and enhancement of daily living skills, transportation between the home and the program, caregiver assistance, case coordination and assistance.
 To ensure accountability, programs must also establish, follow, and file the program’s written policies and procedures regarding the operation of the program with the area aging office for review.
 Programs must conduct self-evaluations, maintain records of the program and participants, as well as adhere to staffing requirements, including staff training.
 Area aging offices, such as DFTA, are responsible for oversight of such directly-funded programs.
 The City currently allocates $400,000 annually for eight social adult day programs monitored by DFTA.
 However, the remainder of the nearly 200 other social adult day care programs that do not receive State or local funding are merely advised to follow SOFA’s regulations.
 
Fraud Concerns and “Pop-Up” Programs
The number of social adult day care programs in New York City grew rapidly between 2010 and 2012, from 40 to nearly 200, largely in response to the new availability of Medicaid reimbursement funds.
 In 2011, growing Medicaid costs combined with a projected $10 billion budget deficit led Governor Andrew Cuomo to propose significant changes to the State’s Medicaid program.
 Following a series of reforms and redesign, Medicaid beneficiaries now receive long-term care in residential or community settings through managed long-term care programs (MLTCs).
 MLTCs provide or arrange for health and long term care services, including social adult day care.
 Operators may receive Medicaid reimbursement through MLTCs for providing social adult day care, but as long as the operators are not receiving SOFA or City funding, there are no direct government regulations in place to ensure the programs are providing proper and safe services.
 
During a September 2012 oversight hearing on social adult day programs, then‑Commissioner for the Aging Lilliam Barrios-Paoli expressed concern that so-called “pop-up” social adult day care programs were recruiting Medicaid eligible seniors who did not require social adult day care services, noting that oversight of enrollment had decreased following the State’s Medicaid redesign.
 Accusations of fraudulent practices at “pop-up” programs reemerged in the spring of 2013 with the arrest of New York State Assembly Member Eric Stevenson on charges related to offering to pass legislation limiting the number of social adult day care programs in New York City on behalf of an operator in exchange for bribes.
 
Reports of inappropriate recruitment tactics, such as offering cash payments and free meals, by providers also emerged.
 Social adult day care programs can receive daily reimbursement rates of nearly $100 per person, while City senior centers function on an average of $4 per person, per day.
 When the Committees considered similar legislation regarding social adult day care in June 2013, advocates and service providers testified that by offering incentives, “pop-up” programs were causing the daily attendance rates of senior centers to decline, threatening their ability to maintain funding and stay open.
 While the State has taken some steps to attempt to limit fraudulent Medicaid reimbursements to social adult day care programs,
 the Council continues to receive reports of new businesses purporting to be social adult day programs without offering proper services for functionally impaired adults. 
ANALYSIS 

Section one of Int. No. 358-A would amend section 21-201 of chapter two or title 21 of the Administrative Code (the Code) to add a new subdivision f. New subdivision f would define “social adult day care” as the term is defined in section 215 of State Elder Law and in any regulations promulgated by the Director of the New York State Office of the Aging (SOFA) pursuant to that section.
Section two of Int. No. 358-A would create a new section 21-204 regarding social adult day care. New section 21-204 would set forth the Department of Aging’s (DFTA) responsibilities under the new section and the requirements for social adult day cares. New paragraph one of new subdivision a of such section would require all social day cares that do not receive grant funding pursuant to State Elder Law to meet the standards and requirements related to program standards and participant rights set forth in any rules and regulations promulgated by the Director of SOFA under section 215 of State Elder Law, regardless of the fact that such programs do not receive such funding. Any references to an “area agency on aging” in such rules and regulations would be deemed to be a reference to DFTA, and references to a “participant” would mean an adult that is eligible for and receiving services from a social adult day care. The terms “functionally impaired” and “social adult day care program” would have the same meanings as set forth in the SOFA rules and regulations. New paragraph two would require social adult day cares to carry out the new chapter in accordance with applicable provisions of the Federal Americans with Disabilities Act.
 
New subdivision b would require social adult day cares to register with DFTA. New paragraph one would prohibit any individual, partnership, corporation, limited liability company, joint venture, association, or other business entity from operating a social adult day care without registering with DFTA. Registration forms, which may be electronic, would be proscribed by DFTA and must include—at a minimum—the registrant’s name, address, their corporate structure and ownership. New paragraph two would require that if there is any change in registration information, a social adult day care submit notice to DFTA before the effective date of such change.
New subdivision c prescribes civil penalties for violations of the new section. Paragraph one would require DFTA to adopt regulations establishing the penalty that would be assessed for specific violations of the section or regulations promulgated thereunder. Such penalties would range between $250 to $500 per day. Paragraph two would subject any social day care that fails to register with DFTA to civil penalties of $250 to $1,000 per day that such business operates without registering. Paragraph three would give DFTA and another City agency—as designated by the Mayor—the authority to issue notices of violation for violations of new section 21-204 or any rules promulgated thereunder. Such notices would be returnable at the Environmental Control Board, a tribunal within any agency authorized under such paragraph, or any tribunal within the Office of Administrative Trials and Hearings as designated by the Commissioner for the Aging. As discussed further below, if the Mayor does not designate another agency, the Department of Consumer Affairs (DCA) would become an authorized agency under new paragraph three.

New subdivision d would establish a social adult day care ombudsperson. Paragraph one would require DFTA to designate an ombudsperson that would be responsible for establishing a system to receive comments and complaints regarding such programs. At least once a year, the ombudsperson would be required to obtain a list from the State of providers operating social adult day cares and the street address of each location. The ombudsman would be required to investigate complaints, as well as any information known to DFTA regarding a social adult day care that may be in violation of new section 21-204. If DFTA finds there has been a violation, they would be required to promptly inform the social adult day care and any managed long-term care organization (MLTC) reimbursing that social adult day care of such finding and their ability to appeal. The ombudsperson would then request that the MLTC respond as to whether and how the violation will be addressed. The ombudsperson would then have the option of forwarding the results of an investigation and any response from an MLTC to the New York City Department of Investigation, the New York State Department of Health, or any entity concerned with Medicaid fraud. Following an investigation, the Commissioner for the Aging could also undertake any action he or she deems appropriate. 

Paragraph two of new subdivision d would require social adult day cares to post on the premises the ombudsperson’s contact information along with a statement indicating that any person with a comment or complaint regarding a social adult day care may contact the ombudsperson. Under paragraph three, DFTA would be required to include on its website the ombudsperson’s contact information and a statement indicating that any person with a comment or complaint regarding a social adult day care may contact the ombudsperson. 

Paragraph four of new subdivision d would mandate that the ombudsperson provide annual written reports to the Council beginning no later than January 1, 2016. The reports would be required to include, but not be limited to: (i) the total number of social adult day cares and their name and street address; (ii) the total number of complaints received during each reporting period; (iii) a general description of the reason for each complaint; (iv) the total number of investigations conducted, a general description of the reason for each investigation, any findings that violations of subdivision a of new section 21-204 occurred, and the outcome of each investigation; (v) the total number of notices of violation issued pursuant to subdivisions a and c of new section 21-204, disaggregated by the specific violation; (vi) the total number of social adult day cares that failed to register with DFTA; and (vii) any recommendations on the operation of social adult day cares. Paragraph five would prohibit DFTA from sharing information identifying an individual who made a complaint to the ombudsperson unless otherwise required by law.
Section three of Int. No. 358-A states that the Mayor must designate at least one City agency to issue notices of violation pursuant to subdivision c of new section 21-204, as added by section two of Int. No. 358-A, within 30 days of the enactment of the bill and to provide the Council with written notice of such designation. If the Mayor does not designate any agency within the allotted time frame, DCA would be deemed to be the designated agency.
Section four of Int. No. 358-A states the law would take effect 180 days following its enactment. However, paragraph one of subdivision c of new section 21-204—relating to civil penalties for failure to adhere to the requirements of the section or any rules promulgated thereunder—would take effect in twelve months, except that such paragraph would be deemed repealed if any State law, rule, or regulation establishes civil penalties or fines for violation of any law, rule, or regulation concerning social adult day care program standards or participant rights. Section three of Int. No. 358-A—requiring the Mayor to designate an agency that would issue notices of violation—would be effective immediately. Further, paragraph four would require DFTA to take all necessary action, including the promulgation of rules, prior to the effective date.
UPDATE


On December 16, 2014, the Committee on Health passed Int. No. 358-A by a vote of nine in the affirmative and zero in the negative with zero abstentions. 

Int. No. 358-A
By Council Members Chin, Vallone, Johnson, Arroyo, Vacca, Dickens, Koo, Levine, Rose, Wills, Rodriguez, Mendez, Koslowitz, Rosenthal, Deutsch, Cohen, Dromm, Barron, Constantinides, Crowley, Lancman, Lander, Treyger, Kallos, Levin, Menchaca, Miller, Ferreras, Maisel, Gentile, Cabrera, Cornegy, Gibson, Greenfield, Mealy, Reynoso, Torres, Weprin, Cumbo, Van Bramer, Espinal, Richards, Garodnick, King, Palma, Williams, Eugene and Ulrich
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to regulating social adult day care.
Be it enacted by the Council as follows:

Section 1. Section 21-201 of chapter 2 of title 21 of the administrative code of the city of New York is amended by adding a new subdivision f to read as follows:
f. “Social adult day care” has the same meaning as set forth in section two hundred fifteen of the elder law and any regulations promulgated by the director of the office for the aging pursuant to such section.

§ 2. Chapter 2 of title 21 of the administrative code of the city of New York is amended by adding a new section 21-204 to read as follows: 
§ 21-204 Social adult day care. a. 1. All social adult day cares that do not receive funding pursuant to section two hundred fifteen of the elder law shall meet the standards and requirements of any rules or regulations promulgated by the director of the office for the aging pursuant to such section related to program standards and participant rights, notwithstanding the fact that such social adult day cares do not receive such funding. For the purposes of this section, any reference to an “area agency on aging” in such rules and regulations means the department and any reference to a “participant” in such rules and regulations means an adult individual who is functionally impaired as defined in such rules and regulations and is eligible for and is receiving services from a social adult day care. Any references to “functionally impaired” and “social adult day care program” in such rules and regulations shall have the same meanings set forth therein. 
2. All social adult day cares shall carry out the provisions of this section in accordance with all applicable provisions of the Americans with disabilities act of nineteen ninety.
b. Registration. 1. An individual, partnership, corporation, limited liability company, joint venture, association, or other business entity shall not operate as a social adult day care without having registered with the department. Registration shall include registrant’s name, address, corporate structure and ownership, and other information as the department may require and shall be filed on forms to be prescribed by the department. The department may require social adult day cares to register electronically.
2. Changes to information required under this subdivision must be submitted to the department no later than the effective date of such change in writing or electronically in a form and manner designated by the department. 
c. Civil penalties. 1. The department shall adopt rules establishing civil penalties of not less than two hundred fifty dollars per day and not more than five hundred dollars per day to be assessed against social adult day cares for violations of subdivision a and any regulations promulgated thereunder. Such rules establishing civil penalties shall specify the violations subject to penalty. 

2. Any individual, partnership, corporation, limited liability company, joint venture, association, or other business entity that operates as a social adult day care without registering shall be subject to a civil penalty of not less than two hundred fifty dollars per day and not more than one thousand dollars per day such social adult day care operates without registering.

3. The department and officers and employees of city agencies designated by the mayor shall have the authority to issue notices of violation, returnable at the environmental control board, any administrative tribunal within such designated agency, or any tribunal established within the office of administrative trials and hearings as designated by the commissioner, for violations of this section or any rules promulgated by the department pursuant to such section.  

d. Social adult day care ombudsperson. 1. The department shall designate an ombudsperson whose duties shall include, but not be limited to:


(i) establishing a system to receive comments and complaints with respect to any social adult day care;

(ii) requesting a list from the state department of health at least once annually of providers operating social adult day cares within the city of New York and the street address of each such social adult day care; and

(iii) investigating complaints received pursuant to subparagraph (i) of this paragraph or based on any information known to the department related to a social adult day care that may be in violation of the provisions of subdivision a of this section and whether a social adult day care has violated subdivision a of this section and upon finding there has been such a violation:

(A) promptly informing in writing such social adult day care and any managed long term care organization known to be reimbursing such social adult day care of such finding, and that such finding is appealable by writing to the commissioner in accordance with the rules of the department, and requesting any informed managed long term care organization to respond to the ombudsperson in writing as to whether and how such violations will be addressed, 

(B) at the ombudsperson’s discretion, forwarding the results of such investigation and any such response from a managed long term care organization to the department of investigation, the state department of health or any office, agency, or entity responsible for the prevention, detection, and investigation of fraud and abuse in the medical assistance program described in title eleven of the social services law or for the recovery of any improperly expended medical assistance funds, and

(C) taking other appropriate actions as determined by the commissioner. 

2. A social adult day care shall post in a conspicuous location on its premises a sign indicating how to contact the ombudsperson and a statement indicating that any person may contact such ombudsperson if such person has a comment or complaint regarding such social adult day care. 


3. The department shall make available on its website the contact information of the ombudsperson as well as a statement indicating that any person may contact such ombudsperson with a comment or complaint regarding any social adult day care.

4. Not later than January 1, 2016 and annually thereafter, the ombudsperson shall provide a written report to the council regarding social adult day cares. Each such report shall include, but not be limited to: 

(i) the total number of social adult day cares and the name and street address of each such social adult day care; 

(ii) the total number of complaints received by the ombudsperson; 

(iii) a general description of the reason for each such complaint; 

(iv) the total number of investigations conducted by the ombudsperson, a general description of the reason for each such investigation, any findings that a social adult day care has violated of subdivision a of this section, and the outcome of each such investigation;

(v) the total number of notices of violation issued pursuant to subdivisions a and c of this section, disaggregated by the specific violation for which such notice was issued; 

(vi) the total number of social adult day cares that failed to register pursuant to subdivision b as of the date of such report; and 

(vii) any recommendations regarding the operation of social adult day cares. 

5. Except as otherwise required by law, the department shall not share information that identifies any individual who made a complaint to the ombudsperson.
§ 3. The mayor shall designate one or more city agencies to issue notices of violation pursuant to subdivision c of section 21-204 of the administrative code of the city of New York, as added by section two of this local law and provide written notice to the council of such designation within 30 days of the enactment of this local law. If no such notice is provided within 30 days of the enactment of this local law, the department of consumer affairs shall be deemed to be such designated agency.

§ 4. This local law shall take effect 180 days after its enactment into law, provided, however: (i) that paragraph 1 of subdivision c of section 21-204 of the administrative code of the city of New York, as added by section two of this local law, shall take effect 12 months after its enactment into law; except that if any state law, rule, or regulation establishing civil penalties or fines for violations of any law, rule, or regulation concerning program standards or participant rights of social adult day cares as defined in section 1 of this local law is enacted prior to such 12 months, such paragraph one shall be deemed repealed; (ii) that section three of this local law shall take effect immediately; and (iii) that the department shall take all necessary action, including the promulgation of rules, prior to such effective date.
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