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TITLE:


A Local Law to amend the New York city charter, in relation to enhancing legal protections for persons that testify before hearings of the Council.  


INTRODUCTION


On June 21, 2006, the Committee on Governmental Operations, chaired by Council Member Simcha Felder, will conduct a hearing on Introductory Bill Number (“Int. No.”) 260.  Int. No. 260 would add a new subdivision (c) to section 29 of the New York City Charter to provide legal protections for individuals who testify at New York City Council hearings.  On April 24, 2004, during the previous legislative session, the Committee held a hearing on an antecedent version of this bill, which was reintroduced by Speaker Christine Quinn during this term.  Those expected to testify include representatives from various labor organizations and other good government and civil rights groups.

BACKGROUND


The genesis of this bill stems from a joint hearing of the Council’s Committee on Oversight and Investigations and the Committee on Sanitation and Solid Waste Management held in October 2002 to review the Department of Sanitation (“DOS”) issuance of a 4.2 million dollar contract to Rapid Demolition Co. (“Rapid”) to dismantle the DOS Manhattan Garages 4, 4A, and 7 and the ensuing Department of Investigation (“DOI”) report alleging that a collapse at the site on June 12, 2002 was due to negligence on Rapid’s part.  The DOI report raised serious questions regarding Rapid’s responsibility as a contractor for the City of New York.  The hearing and the events that transpired subsequently illustrated that witnesses were being intimidated and threatened physically and with termination of employment as a result of bringing their complaints against Rapid and testifying at Council hearings.

The City’s Whistleblower laws, which are codified in section 12-113 of the Administrative Code of the City of New York, protect city officers or employees from “adverse personnel action”
 in retaliation for the officer or employee’s reporting of information concerning activity that the employee “knows or reasonably believes to involve corruption, criminal activity, conflict of interest, gross mismanagement or abuse of authority by another City officer or employee, which concerns the his or her office or employment…”
  If a City officer or employee is a victim of prohibited adverse personnel action, the law provides for “remedial action.”
 

Unfortunately, the protections afforded by the Whistleblower law do not extend to non-City employees that testify at Council hearings, and there are no additional penalties for tampering with or harassing a witness of the Council.  Accordingly, the Speaker, then Council Member Quinn, introduced the former version of this bill, Int. No. 128, in February 2004 to address these concerns and to ensure that that those individuals who have a sense of civic responsibility and commitment to good government be free from intimidation and fear of reprisal for testifying at Council hearings.  

INT. NO. 260

Section 29 of the New York City Charter sets forth the Council’s investigatory power and oversight responsibilities.  Int. No. 260 would create a new subdivision (c) of section 29 of the Charter, which would protect persons that testify or seek to testify at a Council hearing from being threatened, harassed, intimidated or receiving adverse personnel action as a result of their testimony or planned testimony, by making such behavior a misdemeanor, as well as subjecting the violator to a civil penalty.  

Section 1 of the bill begins by defining two key terms, “adverse personnel action” and “person” in new subparagraphs (i) and (ii) of paragraph 1 of subdivision (c). The bill would define “adverse personnel action” as such term is defined under the Whistleblower Law.
  Int. No. 260 would be applicable to any “person” that testifies or seeks to testify at a Council hearing.   The bill broadly defines a “person” as “any natural person, firm, partnership, trust, association, corporation, government agency or other entity, or person under the control of such firm, partnership, trust, association, corporation, government agency or other entity.”  The definition in the bill seeks to protect a larger scope of persons than those covered by the Whistleblower Law, which only protects officers and employees of the City, and the federal Civil Rights Law, which protects the historically protected classes based on an individual's race, color, religion, sex, or national origin. 
Next, a new paragraph (2) would be added to subdivision (c), which outlines the prohibited conduct.  Specifically, subparagraph (i) states that “[n]o person may threaten, harass or intimidate another person, or take an adverse personnel action against such person, with the intent of inducing or attempting to induce such person to avoid or seek to avoid testifying at a hearing of the Council.”  Further, subparagraph (ii) states, “[n]o person may threaten, harass or intimidate another person, or take an adverse personnel action against such person because such person testifies at a hearing of the Council.”  These provisions expand upon the protections afforded by the previous version of this bill, which only protected those persons who actually testified at Council hearings, by expanding the legal protection from being threatened, harassed, intimidated or being the recipient of adverse personnel actions at one’s place of employment, to those persons that seek to testify at Council hearings.

Based on testimony provided at the hearing on the previous version of the bill, the enforcement provisions of the bill were strengthened.  In particular, paragraph (3) of new subdivision (c) provides that “violation of this subdivision shall constitute a misdemeanor, and shall be punishable by a fine of up to one thousand dollars or a term of imprisonment not to exceed one year, or both.”  In addition to any criminal penalty that may be imposed, violation of the subdivision would also subject the person to “a civil penalty not to exceed ten thousand dollars.”  However, the application of a “civil penalty shall not limit or preclude any cause of action available to any person aggrieved by any of the acts prohibited by this section.”  

Int. No. 260 would become effective immediately.
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� See BROKEN: A Case Study of New York City Contracting Gone Bad, City Council, 18, 19 (April 2003).


� Such term is defined to include “dismissal, demotion, suspension, disciplinary action, negative performance evaluation, any action resulting in loss of staff, office space or equipment or other benefit, failure to appoint, failure to promote, or any transfer or assignment or failure to transfer or assign against the wishes of the affected officer or employee.  See section 12-113 of the Administrative Code of the City of New York Section 12-113.


� See section 12-113 of the Administrative Code of the City of New York.


� See id.


� See supra footnote 2 and supporting text.
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