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I.
INTRODUCTION

On October 3, 2011, the Committee on Immigration, chaired by Council Member Daniel Dromm, will hold a hearing on Introductory Bill Number 656 (“Int. No. 656”), a Local Law to amend the administrative code of the city of New York, in relation to persons not to be detained.  Those expected to testify include representatives of the Bloomberg Administration, academic institutions, immigrant advocacy organizations, and other interested organizations and individuals.

II.
BACKGROUND

A. New York City’s Immigrant Population

In the past decade New York City has seen an influx of immigrants from diverse cultures and ethnicities.  New York City is now home to approximately 2.9 million immigrants
 resulting in a unique diversity.  In fact, according to the 2010 U.S. Census, New York City’s population grew by 2.1% in the past decade
 with the largest Hispanic population in the country.
  Immigrants are considered to be a significant part of the City’s working population, accounting for 43% of the City’s overall workforce.
  Additionally, immigrants accounted for $215 billion in economic activity in 2009, or 32% of the City’s total revenue.
  According to a January 2010 report issued by the New York State Comptroller’s Office, the City’s future economic growth is intertwined with immigration.
  Yet, the future of the City’s cultural and economic growth is at risk because of a current political climate that is focused on the deportation of immigrants.

Immigrants who are not naturalized may be subject to deportation either because of their immigration status or because of a criminal conviction.  For example, an immigrant who enters the United States without a visa or without presenting him or herself to U.S. Immigration and Customs Enforcement (“ICE”) agents is deemed an undocumented or illegal alien and is subject to deportation.
  Additionally, an immigrant who enters the United States legally with a temporary visa but overstays his or her visa is deportable because of this undocumented or illegal status.
  As of March 2011, 11.2 million undocumented immigrants were living in the United States.
 New York State, home to approximately 650,000 undocumented immigrants,
 has the fourth largest undocumented immigrant population in the nation.
  Even legal permanent residents, who often have significant ties to the United States, may be subject to removal or deportation proceedings if they have a criminal conviction.  Because of the 1996 amendments to federal immigration law, some misdemeanors and violations under New York State law may be deemed aggravated felonies under federal law.
  As a result, many misdemeanors under New York State law may be considered aggravated felonies for deportation purposes and a misdemeanor conviction can therefore render an individual eligible for deportation despite the often relatively minor nature of the crime.
  Moreover, legal permanent residents often receive mandatory deportation orders for past crimes, even if these crimes were minor and occurred many years ago.
  It is estimated that more than one million family members have been separated from loved ones as a result of deportations on criminal grounds since 1997.
  Many of the deportations from the New York City area are a result of the relationship between New York City’s Department of Correction (“DOC”) and ICE.

B. New York City’s Department of Correction

The DOC is the second largest jail system in the country, responsible for 14 jails, ten detention centers on Rikers Island and four borough facilities, as well as three hospital prison wards and 16 court detention facilities.
  DOC has custody of male and female detainees, 16 years of age and older, who, after arraignment on criminal charges, are unable to post bail or are remanded without bail, pending trial.
  These detainees constitute about two-thirds of the total inmate population in New York City.
  DOC also has custody of individuals sentenced in the City to terms of up to one year, parole violators awaiting parole revocation hearings, and persons civilly committed.
  People sentenced to prison terms of more than one year are held pending transfer to the State Department of Correctional Services.
  In fiscal year 2010, DOC administered 95,385 admissions
 and managed an average daily inmate population of 13,049 individuals.
  During that time, DOC oversaw the admission of 13,295 self-reported foreign born inmates.
  On November 1, 2010 there were 13,754 total inmates in City jails, 11,391 of whom were classified as detainees
 and 2,363 of whom were classified as sentenced
 inmates.
  In fiscal year 2010, the average length of stay in City jails was 50 days for detainees and 36.1 days for sentenced inmates.

III.
THE ICE CRIMINAL ALIEN PROGRAM IN DOC FACILITIES 
A. The Criminal Alien Program

ICE is the investigative arm of the Department of Homeland Security.
  Its stated mission is to promote homeland security and public safety through the enforcement of federal immigration laws governing border control, customs, trade, and immigration.
  ICE’s Office of State, Local and Tribal Coordination (“OSLTC”) is responsible for coordinating partnerships between ICE and state and local governments, law enforcement agencies and non-governmental organizations.
  OSLTC is responsible for building awareness and understanding of the ICE Agreements of Cooperation in Communities (“ICE ACCESS”) program.
  Under this initiative, ICE works closely with other law enforcement agencies to identify an agency’s specific needs or a local community’s unique concerns.
  The ICE ACCESS initiative consists of 14 programs and tools for local law enforcement agencies, including the Criminal Alien Program (“CAP”).
 

Under CAP, ICE is able to identify, process and remove certain individuals whom ICE terms “criminal aliens,”
 incarcerated in federal, state and local prisons and jails throughout the United States.
  The stated goal of CAP is to prevent the release of those individuals ICE identifies into the general public by securing a final order of removal prior to the termination of their sentences, whenever possible.
  CAP enforcement activity is conducted by ICE Enforcement and Removal Operations (“ERO”) officers and agents, who are assigned to federal, state, and local prisons and jails nationwide.
  According to reports, ERO officers are active in 300 local jails and nearly every state prison in the country as part of CAP.
  These officers are responsible for screening inmates to identify individuals who may be subject to deportation under the program.  When such an individual is identified, ICE places a detainer
 on that individual in order to facilitate his or her removal from the United States, and prevent his or her release to the general public.

 After the screening process and necessary interviews, when required, ERO formally begins removal proceedings. According to estimates by the U.S. Bureau of Prisons (“BOP”), approximately 27% of inmates in BOP custody are non-citizens.
 To process this population through CAP, ERO created the Detention Enforcement and Processing Offenders by Remote Technology (“DEPORT”) Center in Chicago.
 ERO personnel assigned to the DEPORT Center use video teleconference equipment to conduct interviews of BOP inmates nationwide.  
CAP is just one of the programs that has allowed ICE deport the most immigrants in the nation’s history.  ICE was responsible for the deportation of approximately 400,000 immigrants in 2009 and 2010 respectively.
  Between January 2011 and July 2011, 200,197 immigrants were deported from the United States.

B. NYC DOC’s Involvement with ICE

ICE has partnered with DOC to carry out CAP in city jails in an effort to identify and detain individuals for the purpose of potential deportation. According to DOC Commissioner Dora Schriro, “the Department honors immigration detainers and provides ICE with access to certain computerized information, which is also readily available to the public.”
  DOC has cooperated with ICE for at least the past 16 years by (i) allowing ICE to maintain a trailer on Rikers Island and (ii) providing “ICE officials with access to certain computerized information, including an inmate’s book and case number, NYSID, date of birth, admission date, place of birth and present housing facility.”
  
A civil immigration detainer is a “request”
 to a law enforcement agency to detain a named individual for up to 48 hours after that person would otherwise be released (excluding Saturdays, Sundays, and holidays), in order to provide ICE an opportunity to assume custody of that individual.  The 48-hour period begins to run when the named individual is no longer subject to detention by the law enforcement agency, that is, after the individual has posted bond or completed a jail or prison sentence.  If a detainer is placed pretrial against an individual and he or she posts bail, ICE must assume custody of him or her within 48 hours. Additionally, a detainer is a request that the law enforcement agency advise ICE, prior to release of the alien, in order for ICE to arrange to assume custody, in situations when gaining immediate physical custody is either impracticable or impossible.
  
In the November 2010 hearing before the Fire and Criminal Justice Services and Immigration Committees, DOC Commissioner Dora Schriro testified that during fiscal year 2010, DOC administered 95,385 admissions and 95,948 releases from DOC custody, of which 13,295 admissions and 13,386 discharges were foreign-born inmates.  Of the 13,386 foreign-born inmates released from DOC custody, 3,155 were admitted with or acquired an ICE detainer during their stay (constituting 23.6% of foreign-born inmates), out of which 2,552 (or 19.1% of foreign born inmates) were released directly to the custody of ICE after being discharged from DOC.
  It has been reported that between 2004 and 2009, more than 13,000 inmates at Rikers have been placed in deportation proceedings as a result of DOC’s participation in CAP.

Additionally, at the November 2010 hearing, the Committees were told that, at the urging of immigrant rights advocates, DOC implemented certain changes regarding its interactions with ICE, including: (i) translating, posting and disseminating information covering inmate rights regarding ICE interviews, (ii) training staff regarding inmate rights, (iii) developing new interview procedures, (iv) requiring ICE agents to wear uniforms, (v) tracking ICE interview requests and responses, and (vi) strictly enforcing the 48 hour limitation on detention of foreign born inmates who are being held on civil immigration detainers. Notwithstanding those changes, advocates and others continued to raise concerns regarding DOC’s cooperation with ICE and with ICE programs.
 
C. Concerns Regarding DOC’s Cooperation with ICE

Advocates report that asylum seekers, victims of human trafficking, domestic violence and sexual assault, long term permanent residents, juveniles, people seeking protection under the Violence Against Women Act, and individuals with no criminal record are routinely sent by DOC into immigration detention.
 According to DOC’s own statistics, in 2009, 49.3% of the foreign-born inmates who were discharged from DOC to the custody of ICE had no prior criminal convictions.
  From January through November of 2010, 49.5% of those discharged from DOC to ICE had no prior criminal convictions.
  Similarly, a large portion of foreign-born inmates in DOC custody with immigration detainers had no prior convictions at all: in 2009, only 22.4% of the inmates with ICE detainers had been previously convicted of a felony and 20.2% had a misdemeanor as their highest prior conviction.
   From January through November 2010, 20.8% of the inmates with ICE detainers had a prior felony conviction and 20.6% had a misdemeanor as their highest prior conviction.

Advocates have also expressed concern that City residents are sent to immigration jails in Texas, Louisiana and Alabama, where they contend they are being held in deplorable conditions without adequate access to counsel, medical care, family, witnesses, and evidence necessary to defend themselves against deportation orders.
  Advocates also state that DOC’s current practice of cooperating with ICE has significant public safety implications because some witnesses and victims are less likely to cooperate with the police for fear that they or their family members will be deported.
 

V.
INT. NO. 656
If enacted, Int. No. 656 would limit DOC’s cooperation with ICE by creating a category of persons not to be detained.  The bill would prohibit DOC from (i) holding an individual beyond the time when he/she would otherwise be released from DOC’s custody, and (ii) notifying federal immigration authorities of such individual’s release, provided that such individual (a) has never been convicted of a misdemeanor or felony; (b) is not a defendant in a pending criminal case in any jurisdiction; (c) has no outstanding warrants; (d) is not and has not previously been subject to a final order of removal; and (e) is not identified as a confirmed match in the terrorist screening database.
If enacted, Int. No. 656 would further require DOC to complete an annual report to be posted on its website.  The information to be included in this report is as follows: 
· The number of persons held pursuant to civil immigration detainers; 

· The number of persons transferred to immigration pursuant to civil immigration detainers; 
· The number of persons transferred to immigration pursuant to a civil immigration detainer with at least one felony conviction; 
· The number of persons transferred to immigration pursuant to a civil immigration detainer with at least one misdemeanor conviction but no felony convictions; 

· The number of persons transferred to immigration pursuant to a civil immigration detainer with no criminal convictions; 
· The number of persons transferred to immigration pursuant to a civil immigration detainer with no criminal convictions and against whom all charges were dropped or dismissed; 
· The amount of State Criminal Alien Assistance Program funding requested and received from the federal government; and 
· The number for whom civil immigration detainers were not honored pursuant to this bill.

VI.
EFFECTIVE DATE

This local law would take effect ninety days after its enactment into law.
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A Local Law to amend the administrative code of the city of New York, in relation to persons not to be detained.

..Body

Be it enacted by the Council as follows:

Section 1.  Legislative findings and intent.  The Council finds that although there is no agreement obligating them to do so, the New York City Department of Correction (“DOC”) cooperates with the federal Immigration and Customs Enforcement’s (“ICE”) Criminal Alien Program (“CAP”) by: (i) allowing ICE agents to maintain a presence at DOC’s facilities, (ii) allowing ICE agents to interview DOC inmates at DOC’s facilities, (iii) sharing DOC inmate database information with ICE, including place of birth, and (iv) honoring immigration detainers issued by ICE for up to 48 hours. In CY 2009 DOC identified 12,710 DOC inmates as foreign born. ICE placed detainers on 3,506 of those inmates. 

Additionally, the Council finds that in calendar year 2009, of the inmates in DOC custody with immigration detainers, 22.4% had a felony and 20.2% had a misdemeanor as their highest prior conviction. This means more than 50% of the inmates in DOC custody with immigration detainers had no prior convictions at all. Of the inmates discharged to ICE from City jails in 2009, 20.7% had been previously convicted of a felony, 20.9% had a misdemeanor conviction as their highest prior conviction, and 49.3% had no prior convictions. 

The Council further finds that the percentages were just as troubling in calendar year 2010. From January through November 2010, of the inmates in DOC custody with immigration detainers, 20.8% had a felony and 20.6% had a misdemeanor as their highest prior conviction. Of the inmates discharged to ICE from City jails during that time period, 18% had been previously convicted of a felony, 22.3% had had a misdemeanor conviction as their highest prior conviction, and 49.5% had no prior convictions. In both 2009 and 2010, roughly half of the people at Rikers on whom ICE issued detainers had no criminal convictions.  The Council finds this is at odds with ICE’s stated goal for the CAP program, which is to”screen inmates and place detainers on criminal aliens to process them for removal before they are released to the general public.”
In light of the fact that a significant percentage of the individuals at Rikers in 2009 and 2010 on whom ICE issued detainers through CAP appear not, in fact, to have any criminal record, the Council finds it is appropriate to take action to protect certain individuals from discharge to ICE from City jails.  The Council finds that the current level of cooperation between law enforcement and ICE facilitates the deportation of as many immigrants as possible, without regard to their criminal records or whether or not they actually pose a threat to society. 

The Council further finds that because cooperation between DOC and ICE is smoothing and expediting the deportation process, such cooperation is eroding trust between immigrants and local law enforcement.  Such mistrust may make immigrant crime victims less willing to come forward and make the communities of New York City less safe. In particular, immigrant victims of domestic violence and trafficking must feel safe in reporting acts of domestic violence and trafficking to government authorities.  The Council notes that such victims often do not feel safe contacting authorities because of their fears of retaliation by abusers and traffickers who may attempt to use criminal justice systems to have them detained and deported, subjecting these victims to harm upon return to their home countries and leaving these victims’ children in the hands of abusers and traffickers.
For all of these reasons, the Council finds that cooperation between DOC and ICE cannot be supported by the Council and should not be supported by tax-payer dollars. New York City -- home to millions of immigrants -- should not be a willing participant in a program that separates thousands of immigrant families each year without a concomitant benefit to public safety.  It is therefore the intent of the Council to limit the cooperation between DOC and ICE by creating a category of persons who shall not be detained. 

§2.
Chapter 1 of Title 9 of the administrative code of the city of New York is amended by adding a new section 9-131 to read as follows:   

§ 9-131.  Persons not to be detained. a. Definitions. For the purposes of this section, the following terms shall have the following meanings: 

1.
“Civil immigration detainer” shall mean any request from federal immigration authorities pursuant to 8 C.F.R. 287.7 for notification of an individual’s release or to maintain custody of an individual.

2.
 “Convicted of a crime” shall mean a final judgment of guilt entered on a misdemeanor or felony charge.  Persons adjudicated as youthful offenders, pursuant to section 720.10(6) of the Criminal Procedure Law, or juvenile delinquents, pursuant to section 301.2(1) of the Family Court Act, shall not be considered convicted of a crime.
3.
“Department” shall mean the New York city department of correction and shall include all personnel, officers, employees or persons otherwise paid by or acting as agents of the department.
4.
“Department resources” shall mean any department facility, space, buildings, land, equipment, personnel or funds.

5.
“Federal immigration authorities” shall mean any employees, officers or agents of the United States immigration and customs enforcement agency or any division thereof or any other department of homeland security personnel who are charged with enforcement of the civil provisions of the immigration and nationality act. 

6.
“Pending criminal case” shall mean a case in the criminal or Supreme Courts of New York, or the Federal Courts for any district of New York, or any court of competent jurisdiction in the United States, excluding a family court, where judgment has not been entered and where a misdemeanor or felony charge is pending.   Any individual whose case is disposed of with (i) an adjournment in contemplation of dismissal pursuant to section 170.55 or 170.56 of the Criminal Procedure Law or; (ii) a conditional discharge pursuant to section 410.10 of the Criminal Procedure Law shall not be deemed a defendant in a pending criminal case. 
7.
 “Terrorist screening database” shall mean the central database,  created pursuant to Homeland Security Presidential Directive 6, of individuals who are known or reasonably suspected to be or have been engaged in conduct constituting, in preparation for, in aid of, or related to terrorism, maintained by the federal bureau of investigation’s terrorist screening center. 

b. Prohibition on use of department resources. The department shall not use any department resources to honor a civil immigration detainer by: (1) holding an individual beyond the time when such individual would otherwise be released from the department’s custody or (2) notifying federal immigration authorities of such  individual’s release, provided that such individual (i) has never been convicted of a misdemeanor or felony; (ii) is not a defendant in a pending criminal case; (iii) has no outstanding warrants; (iv) is not and has not previously been subject to a final order of removal pursuant to 8 C.F.R. 1241.1; and (v) is not identified as a confirmed match in the terrorist screening database.  

c. No conferral of authority. Nothing in this section shall be construed to confer any authority on any entity to hold individuals on civil immigration detainers beyond the authority, if any, that currently exists.

d. No conflict with existing law. This local law supersedes all conflicting City policies, ordinances, rules, procedures, and practices.  Nothing in this local law shall be construed to prohibit any city agency from cooperating with federal immigration authorities when required under federal law.  Nothing in this local law shall be interpreted or applied so as to create any power, duty or obligation in conflict with any federal or state law.

e. Reporting. Beginning no later than September 30th of the year of enactment of the local law that added this section and on or before September 30th of each year thereafter, the department shall post a report on the department website that includes the following information for the preceding 12 month period:  (1) the number of individuals held pursuant to civil immigration detainers;  (2) the number of individuals transferred to immigration pursuant to civil immigration detainers; (3) the number of individuals transferred to immigration pursuant to civil immigration detainers who had at least one felony conviction; (4) the number of individuals transferred to immigration pursuant to civil immigration detainers who had at least one misdemeanor conviction but no felony convictions; (5) the number of individuals transferred to immigration pursuant to civil immigration detainers who had no criminal convictions; (6) the number of individuals transferred to immigration pursuant to civil immigration detainers who had no criminal convictions and against whom all criminal charges were subsequently dismissed; (7) the amount of State Criminal Alien Assistance funding requested and received from the federal government; and (8) the number of individuals for whom civil immigration detainers were not honored pursuant to subdivision b of this section.

§3.  This local law shall take effect ninety days after it shall have become a law, except that the commissioner of correction shall, prior to such effective date, take such actions as are necessary to implement the provisions of this law.
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