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MARCEL VAN OOYEN, DEPUTY CHIEF OF STAFF

COMMITTEE ON CONTRACTS

COUNCIL MEMBER ROBERT JACKSON, CHAIR

April 16, 2004 

INTRO. NO. 137-A:
By The Speaker (Council Member Miller) and Council Members Quinn, Lopez, Reed, Jackson, Yassky, Katz, Baez, Brewer, Avella, Barron, Clarke, Comrie, Gerson, Martinez, Sanders, Jr., Seabrook, Stewart, Vann, Liu, Gennaro, Serrano, Reyna, McMahon, Rivera, Dilan, Sears, Boyland, Koppell, Perkins, Gioia, Weprin, Monserrate, Moskowitz, Gonzalez, Recchia, Jr., James, Foster and The Public Advocate (Ms. Gotbaum)
TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to the provision of equal employment benefits to the employees of city contractors.

ADMINISTRATIVE CODE:
Amends Title 6 of the administrative code of the city of New York by adding a new section 6-126.

INTRODUCTION

Today, the Committee on Contracts will hold its third hearing on now Int. 137-A, also known as the Equal Benefits Bill (“Int. 137-A” or the “EBB”), a full copy of which is attached to this report.  Intro. 137-A would amend title 6 of the Administrative Code of the City of New York by adding a new section 6-126.  

 Intro.137-A would generally require that the City do business only with those companies that provide the same employment benefits to employees with domestic partners as they provide to their married employees.  This bill would apply to all contracts for goods, services, construction and real estate valued at over one hundred thousand dollars.

Simply, the EBB is meant to save the City money by requiring a measure of fairness in the way City contractor employees are paid. The Committee has heard extensive testimony indicating that companies that provide equal benefits attract and retain better-qualified, more productive employees.  Such companies, the Committee has found, have a competitive edge and provide superior, less expensive goods and services and give the City better value for its dollar.  At the same time, the EBB will result in expanded access to health insurance, which will result in improved public health as well as savings on health care costs for the uninsured that would otherwise be borne by the City.  

Indeed, the Committee has heard testimony from experts throughout the country, and particularly from New York State Comptroller, Alan Hevesi, that on purely economic grounds, the EBB will be a great financial benefit to the City.  Accordingly, the EBB will help ensure that the City obtains the best value for taxpayer dollars by contracting with employers that provide employees with domestic partners the same benefits they provide to employees with spouses.  

  The EBB is not intended to nor will it regulate business in any way or to affect the conditions in any market.  Nor is it possible, given the size of the City’s economy and the relative buying power of the City, for it to regulate behavior in the markets in which it participates simply through changing its buying practices.
  Rather, the City here acts in its proprietary capacity, as a common, purely economic market participant seeking to obtain the best value for its dollar. 

BACKGROUND

Employment benefits, including medical and dental insurance, life insurance, pension benefits, family/bereavement/sick leave, relocation benefits, access to employer facilities and memberships, and education and tuition assistance, have long been a way for employers to compensate their workers, and to attract and retain highly qualified employees, thereby reducing turnover and recruitment expenses and increasing productivity and quality of work.  In addition, the provision of benefits has highly significant value, as it has been estimated that employee benefits generally comprise between 37 and 40 percent of an employee’s total compensation.
  

Employers benefit from being able to recruit employees from as wide a pool of applicants as possible.  At the same time there are many couples in committed relationships that either choose not to marry or who cannot marry because of their sexual orientation.
  Employers now recognize that in order to be able to attract and retain the best employees it is in their best interests to offer spousal-type benefits or equal compensation to unmarried but committed couples.  Indeed, a wide array of government employers, public institutions and private companies now offer various types of domestic partnership benefits packages.
 The Committee has found that it is in the City’s economic interest to do business with such companies since better-paid and satisfied employees produce better goods and services less expensively. 
a. Equal Benefits Throughout the Nation

The City of Berkeley was one of the first municipalities to extend domestic partner benefits to its employees.  Thereafter, in 1997, San Francisco became the first city to impose a benefits requirement on city contractors.
  Since then, other cities, including Minneapolis, Los Angeles and Seattle, Berkeley and San Mateo County, have followed San Francisco's lead by requiring contractor non-discrimination in the provision of employment benefits.  The experience of San Francisco, in particular, has provided a valuable model for other municipalities seeking to successfully and efficiently implement equal benefits requirements upon municipal contractors.  Finally, the State of California recently enacted legislation requiring its contractors to provide equal benefits to their employees.  

 b. Cost

The primary concern for most employer/contractors confronted with the possibility of extending employment benefits to domestic partners, is the potential cost associated with these benefits, particularly with regard to health and medical benefits.  The two components most integral to this cost analysis are: (1) how many new enrollees the plan can expect to receive; and (2) what risks are likely to be associated with these individuals.  Actuarial data and studies collected since 1982, when the Village Voice and a few other employers began extending medical insurance to the domestic partners of employees, show that neither claims experience nor enrollment rates create a significant increase in expenses.
  

Enrollment rates for domestic partners are generally low.  A 2000 study of domestic partner benefits found that at over half of the companies offering domestic partner benefits surveyed, less than one percent of employees eligible for benefits actually elected coverage for a domestic partner.
  This low enrollment rate may be attributed to a number of factors, including that unlike spousal insurance premiums, the value of the insurance premium paid by the employer for a domestic partner is considered taxable income to the employee, discouraging many employees from electing domestic partner coverage, especially where the partner already has coverage through his or her own employer.  

In addition, data indicates that domestic partner medical insurance claims are generally the same as - or less than - that for spouses.
  Apparently, this is due to the fact that there are more childbirth-related medical expenses for spouses than for domestic partners, and these expenses can often be quite high.  Further, while some people fear the cost consequences of a large number of people with HIV/AIDS enrolling for domestic partner medical insurance, this fear appears to be unfounded.  In addition, the costs associated with covering HIV-related medical claims have proven to be no more than those for other major medical expenses, such as heart disease and cancer.
  Also, the costs of including domestic partners in other benefits programs, such as bereavement or family medical leave, have proven to be negligible.
             

c. Authority

The State Constitution and the Municipal Home Rule Law expressly permit localities to adopt local laws that set standards for “the wages or salaries, the hours of work or labor, and the protection, welfare and safety of persons employed by any contractor or sub-contractor performing work, labor or services for it.”
    In addition, the General City Law gives the city express authority to “contract or be contracted with…”
 Taken together, “these provisions… certainly evince a design on the part of the State to provide a city, when contracting for the purchase of supplies or the hiring of labor, with full power to fix the terms and conditions upon which it chooses to deal—with the power [to regulate its affairs.]”
  The Council’s ability to enact Intro. 137-A falls within this grant of authority.  It is specifically not the intent of this bill to regulate employers or employee benefits.  Rather, New York City, acting under State Constitutional authority, and as a market participant and consumer of goods and services, is simply seeking to purchase goods and services from companies that provide compensational parity for their employees so as to obtain the highest quality goods and services at the lowest possible cost.  

ANALYSIS OF INT. NO. 137-A

Generally, the EBB would prohibit the City from entering into or renewing any covered contract unless the prospective contractor certifies that it does not discriminate in the provision of benefits between employees with domestic partners and employees with spouses.  The term “Equal benefits” is defined as employment benefits, including, but not limited to, health insurance, pension, retirement, disability and life insurance, family, medical, parental, bereavement and other leave policies, tuition reimbursement, legal assistance, adoption assistance, dependent care insurance, moving and other relocation expenses, membership or membership discounts and travel benefits, equal to those provided to employees with spouses.  Section 6-126(b)(8). 

The EBB would apply to contracts for goods, services or real estate valued at over $100,000, and would allow contractors to comply with its requirements in either of two ways:  Contractors would be permitted to provide spousal equivalent benefits to employees with domestic partners or, if they have an objection to domestic partnership, the EBB would allow them to offer equal benefits to their employees and to any single adult member of an employee’s household designated by the employee, provided that person lives permanently with the employee, is not his/her landlord or tenant, is unmarried, is not a dependent of any other person and is over 17 years of age.  Sections 6-126(b)(1), (5) and (9) and 6-126(c)(1)(i) and (ii).  The EBB would not apply to all employers in the City--only to those that enter into a contract with the City as described above.  The EBB would not, for example, apply to an organization that is merely affiliated with a covered contractor be covered under the bill—only the organization with which the City has entered into a contract.  So, for example, while a provider of social services that is affiliated with a church may be covered under the EBB, the church itself may not be, provided it is a separate entity and that it has no contract with the City itself.  

Contractors would be required to certify that they provide equal benefits and in support of their certifications, pursuant to the EBB, contractors would also be required to provide copies of employee benefits plans.  Id. The EBB would apply to the employees of contractors with City contracts that work within the City and those outside of the City that work directly on fulfilling the terms of a City contract.  Section 6-126(e).  

The EBB would define domestic partners as those persons who are domestic partners pursuant to section 3-240(a) of the Administrative Code.  Section 3-240(a) of the Administrative Code defines domestic partners as those who have registered as domestic partners pursuant to that section as well as “persons who are members of a marriage that is not recognized by the state of New York, domestic partnership, or civil union, lawfully entered into in another jurisdiction.” As a result, to the extent that the EBB applies to employees located outside of the City, those employees would be considered domestic partners under the law and entitled to its benefits if they were members of any form of civil union under the laws of their respective jurisdiction.  The EBB would also allow companies to set up in-house domestic partnership registries so long as the requirements for registration are no more stringent than those applied under the City’s domestic partnership registration law.  Section 6-126(n).  

The EBB would forbid retaliation against employees who request domestic partnership benefits or who inform the City that a contractor that is required to provide such benefits has failed to do so.  Section 6-126(c)(1)(iii).  

The EBB would also require that a provision detailing its requirements be included in every City contract, and that a violation of the provision be considered a material breach of the contract.  Section 6-126(d).  

The aim of the EBB would be to get the best value for taxpayer dollars by doing business with companies that provide compensational equity between employees with domestic partners and employees with spouses—not parity of opportunity.  Accordingly, under the EBB a contractor would be required to pay no more for benefits to domestic partners than it does to married couples and may require domestic partners to cover any cost differential.  Section 6-126(f).   Indeed, the EBB would specifically exempt contractors from paying any tax liability incurred by domestic partners as a result of being given spousal-type benefits.  Section 6-126(g).  Further, if a contractor is unable, after making reasonable efforts, to provide a certain benefit—say health insurance--because there is simply no carrier in the market willing to provide coverage to domestic partners, then the contractor would, under the EBB, only be required to provide the cash equivalent of the spousal benefit.  Section 6-126(h).  

Further, following the same example, pursuant to the EBB, if the employer requires its eligible employees to pay for a spousal health insurance benefit, then the employer could similarly require its employees with domestic partners to pay for their benefits.  And if, continuing this example, a contractor is unable, after making reasonable attempts, to obtain domestic partnership coverage, then the contractor would not, under the EBB, be required to pay a cash equivalent since it provides no such remuneration for employees with spouses. 

The EBB would take several steps to minimize or eliminate interference with competition for City contracts including the following:  First, the EBB would allow for extensions of time to comply in the event that a contractor needs to take administrative action to offer benefits.  Section 6-126(h)(2).  Second, pursuant to the EBB, and as noted above, for those companies that choose not to recognize domestic partnerships, the law would allow an alternative compliance mechanism that would allow them to offer spousal-type benefits to one designated adult member of the employee’s household.  Section 6-126(c)(1)(ii).  Further, the EBB would allow the administration to exempt certain types of contracts from its requirements altogether including emergency and sole source contracts.  Section 6-126(k)(1).  The EBB would exempt altogether from its requirements, contracts related to the investment of assets held in trust by the City or of City monies. Section 6-126(l).  Finally, the EBB would not apply in circumstances where there are no bidders who will comply with the law and that are willing to bid on a contract for essential goods or services.  Section 6-126(k)(1)(iv).  

Contracting agencies would be allowed to apply for a waiver at the request of a contractor, and waiver applications would be required to be made in writing by the contracting agency to the agency implementing the EBB.  All decisions regarding waivers would be made by the agency implementing the law and would be required to be made within a reasonable period of time.  Section 6-126(k)(2).  Under the EBB, waiver decisions would become part of the contracting file and the agency implementing the law would be required to annually report to the Council the number of waivers requested and granted as well as the reasons for granting waivers.  Section 6-126(k)(3).  

To ensure compliance, the EBB would require all contractors it covers to make their records available for inspection and requires the Comptroller to conduct random audits of contractors.  Section 6-126(m).

Finally, the EBB would authorize the Procurement Policy Board to promulgate rules to implement its requirements.  Section 6-126(q). 


EFFECTIVE DATE

The EBB would take effect 120 days after it is enacted.

� Indeed, the City does not limit itself to City markets when acquiring goods and services, so the relevant market for its purchases is national, if not global, further indicating its limited power to regulate through its participation in the market.


� A 1992 U.S. Census Bureau study estimated that 37-40% of all employee compensation comes in the form of benefits.


�  In New York City, according to the City Clerk, as of November 2003, approximately 76% of the 2,981 registered domestic partnerships are heterosexual couples.


� According to the Human Rights Campaign Fund, 5,798 employers currently offer domestic partner benefits and as of March 2000, only a total of 2,933 employers offered domestic partner benefits. The Human Rights Campaign tracks employers with domestic partner benefits through surveys, partnerships with other organizations, news articles and other informal means. Human Rights Campaign, on the web at: <www.hrc.org>.


5 See San Francisco Admin. Code Chapter 12B (Nondiscrimination in Contracts). 


� See San Francisco Human Rights Commission, Equal Benefits Ordinance Overview, p.2, on the web at: <www.ci.sf.ca.us/site/uploadedfiles/sfhumanrights/docs/over12b.pdf>.


� See Hewitt Associates, Press Release, Nov. 28, 2000, on the web at: <www.hewittasia.com/hewitt/ap/resource/newsroom/pressrel/2000/11-29-00a.htm>


� Id. (stating that eighty-five percent of companies surveyed indicated that offering domestic partner benefits comprises less than 1 percent of total benefit costs).


� See San Francisco Human Rights Commission, Equal Benefits Ordinance Overview, p.2, on the web at: <www.ci.sf.ca.us/site/uploadedfiles/sfhumanrights/docs/over12b.pdf>.


� Id.


� N.Y. Const. Art. IX, § 2(c)(9); Mun. Home Rule L. § 10(1)(a)(10).


� Gen. City L. § 20(1).


� McMillen v. City of N.Y., 14 N.Y.2d 326, 330 (1964). Similarly, in City of New York v. Diamond, 379 F.Supp. 503 (S.D.N.Y. 1974), the Court recognized the City’s authority to apply equal employment standards to contractors working on a sewer treatment facility.  The Court in Diamond noted that nothing in state law, including, presumably, the General Municipal Law, conflicted with this exercise of the Home Rule Provisions holding that “where there is no actual conflict with state law, the City has the power to impose requirements on contractors working on its own projects as an incident to its contracting powers.” Diamond at 515 (quoting McMillen).  
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