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Oversight: Preparing for Heat Season


I. INTRODUCTION
On October 30, 2023, the New York City Council (“Council”) Committee on Housing and Buildings (“the Committee”), chaired by Council Member Pierina Sanchez, will hold an oversight hearing on preparing for heat season. The Committee expects to hear testimony from the New York City Department of Housing Preservation and Development (“HPD”), the Department of Buildings (“DOB”), as well as housing advocates, representatives of the real estate industry, members of the public, and other interested parties.

II. BACKGROUND
	In New York City, housing conditions, such as heat and hot water, lead paint hazards, mold, and pests, are primarily governed by requirements set forth in the Housing Maintenance Code. HPD oversees building standards and ensures that the Housing Maintenance Code is complied with.[footnoteRef:1] HPD is therefore responsible for responding to complaints, conducting inspections, and issuing violations.[footnoteRef:2] Building occupants can call 311 to report safety or quality of life issues in their apartments and an HPD inspector will assess the conditions in the apartment.[footnoteRef:3] If the inspector finds that the condition is a violation of the Housing Maintenance Code, it issues violations that are classified as either “A” (non-hazardous), “B” (hazardous), or “C” (immediately hazardous).[footnoteRef:4] Once HPD issues a notice of violation to a building owner, the owner has a specified period of time to correct the violation.[footnoteRef:5] Failing to timely correct violations can subject the owner to further enforcement measures, penalties, and fees by HPD.[footnoteRef:6] [1:  N.Y.C. Charter § 1802; N.YC; N.Y.C. Admin Code § 27-2004.]  [2:  N.Y.C. Admin Code §§ 27-2091, 27-2115.]  [3:  N.Y.C. Department of Housing Preservation and Development, Report a Quality or Safety Issue, available at https://www.nyc.gov/site/hpd/services-and-information/report-a-maintenance-issue.page (last accessed October 17, 2023).]  [4:  N.Y.C. Admin Code §§ 27-2115(b)-(c), 27-2125.]  [5:  N.Y.C. Admin Code § 27-2115(c) ( “A” violations must be corrected in 90 days, “B” violations must be corrected in 30 days for ; and “C” violations must generally be corrected within 24 hours).]  [6:  N.Y.C. Admin Code §§ 27-2115 et. seq. ] 

Heat and Hot Water Legal and Regulatory Framework
Multiple dwellings are required to have heat from a central heating system and hot water at a constant minimum temperature from a central source of supply.[footnoteRef:7] Additionally, between October 1 and May 31, known as “heat season”, building owners are under an obligation to keep minimum temperatures in dwelling units.[footnoteRef:8] Specifically, between 6 AM and 10 PM, the temperature inside of an apartment must be at least 68 degrees Fahrenheit if the temperature outside is below 55 degrees.[footnoteRef:9] Between 10 PM and 6 AM, the temperature inside the apartment must be above 62 degrees Fahrenheit.[footnoteRef:10] Hot water must be provided all year at a minimum temperature of 120 degrees Fahrenheit between 6 AM and midnight.[footnoteRef:11] [7:  N.Y.C. Admin Code §§ 27-2028, 27-2031.]  [8:  N.Y.C. Admin Code § 27-2029.]  [9:  N.Y.C. Admin Code § 27-2029(a)(1).]  [10:  N.Y.C. Admin Code § 27-2029(a)(2).]  [11:  N.Y.C. Admin Code § 27-2031.] 

Heat and hot water violations are class C violations and they must be corrected immediately.[footnoteRef:12] If HPD issues a heat violation, a building owner is subject to a penalty of $250-500 per day for each violation and $500-1,000 per day for each subsequent violation at the same building that occurs within two consecutive heat seasons.[footnoteRef:13] Additionally, HPD may impose an inspection fee of $200 if a third or subsequent inspection within a heat season results in a third or subsequent heat violation.[footnoteRef:14] For hot water violations, the owner is also subject to a penalty of $250-500 per day for each violation and $500-1,000 per day for each subsequent violation in the building for hot water during two consecutive calendar years.[footnoteRef:15] HPD may also impose an inspection fee of $200 if a third or subsequent inspection within a calendar year results in a third or subsequent hot water violation.[footnoteRef:16] Violations for heat and hot water are also classified as rent-impairing under the State Multiple Dwelling Law.[footnoteRef:17]  [12:  N.Y.C. Department of Housing Preservation and Development, supra note 3. ]  [13:  N.Y.C. Admin Code § 27-2115(k)(1)(i).]  [14:  Id.]  [15:  Id.]  [16:  Id.]  [17:  N.Y. Multiple Dwelling Law § 302-a; see also N.Y.C.R.R., Title 28 § 25-191.] 

In order to ensure the central heating system is working properly, building owners must have the area where the boiler or heating system is located readily accessible to inspectors.[footnoteRef:18] DOB oversees the installation and operation of boilers. Building owners are required to conduct an annual inspection of the boiler and file an inspection report with DOB.[footnoteRef:19] If during this inspection there is evidence that a boiler is unsafe, the boiler must be taken out of service immediately.[footnoteRef:20] If any defects are found during the inspection, the owner must correct those defects within 90 days of the initial inspection date and file additional documentation with DOB.[footnoteRef:21] New or replaced boilers must be inspected by DOB prior to use.[footnoteRef:22] [18:  N.Y.C. Admin Code § 27-2033.]  [19:  N.Y.C. Admin Code §§ 28-303.2, 28-303.7.]  [20:  N.Y.C. Admin Code § 28-303.6.]  [21:  N.Y.C. Admin Code §§ 28-303.5, 28-303.7.1.]  [22:  N.Y.C. Department of Buildings, Boiler Compliance, available at https://www.nyc.gov/site/buildings/safety/boiler-compliance.page (last accessed October 18, 2023).] 

According to the most recent Mayor’s Management Report, DOB issued roughly 100,000 violations for failure to file annual boiler inspection reports from 2018 to 2021.[footnoteRef:23] For owners who are financially struggling to make repairs to boilers or heating systems, the federally funded Home Energy Assistance Program (“HEAP”) has a Heating Equipment Repair or Replacement Benefit that is administered by HRA and can provide up to $3,000 for a repair or up to $6,500 for the replacement of a furnace, boiler and/or other essential heating equipment.[footnoteRef:24]  [23:  N.Y.C. Mayor’s Office of Operations, Mayor’s Management Report (Sep. 2023), at page 330, available at https://www.nyc.gov/assets/operations/downloads/pdf/mmr2023/2023_mmr.pdf (last accessed October 18, 2023).]  [24:  N.Y.C. Human Resources Administration, Energy Assistance, available at https://www.nyc.gov/site/hra/help/energy-assistance.page (last accessed October 18, 2023). ] 

Heightened standards and enforcement of minimum temperatures are vital to protect health and safety indoors. Inadequate heat can cause physical and mental health issues. Cold temperatures can worsen pre-existing medical conditions, cardiovascular diseases, respiratory issues, and can increase the risk of death.[footnoteRef:25] Cold indoor temperatures have also been linked to short term and longer-term health risks, including higher risk of stroke, respiratory infection, and injuries related to reduced strength and dexterity in low temperatures.[footnoteRef:26]  [25:  Environmental Protection Agency, Climate Change Indicators: Cold-Related Deaths (April 2021), available at https://www.epa.gov/climate-indicators/climate-change-indicators-cold-related-deaths (accessed October 17, 2023).]  [26:  Chris Baraniuk, Energy crisis: How living in a cold home affects your health, BBC (Nov, 7, 2022), available at https://www.bbc.com/future/article/20221107-energy-crisis-how-living-in-a-cold-home-affects-your-health (last accessed October 17, 2023).] 

Ensuring compliance with these heat laws is an ongoing issue for New Yorkers. On December 6, 2022, the Committee held a hearing on HPD’s general enforcement powers, and members of the public provided testimony on how onerous it is to address heat issues and the lengths they had to go to with their landlords, HPD, and Housing Court to fight for adequate heat in their homes.[footnoteRef:27] The testimony identified issues that apply specifically to heat complaints. For example, tenants may report a heat issue only to have their landlord briefly increase the level of heat during the HPD inspection so that no violation is issued.[footnoteRef:28] Because temperatures fluctuate, the inspector needs to be in the unit at the time the temperature drops to a certain level, which may not happen exactly when the inspector is in the apartment, meaning no violation is issued, and the tenant has to start the whole complaint process over again.[footnoteRef:29] Additionally, boilers may need replacing because they are unable to provide adequate heat and hot water for a building. The issue may not be that no heat is being provided to the building, but rather there is inadequate and inconsistent heat throughout the building or specific units.[footnoteRef:30] [27:  New York City Council, Committee on Housing and Buildings, “Oversight – Examining the City’s Tools for Enforcing the Housing Maintenance Code”, December 6, 2022, available at https://legistar.council.nyc.gov/MeetingDetail.aspx?ID=1053903&GUID=078E2F26-F6D0-4D85-92FF-78EA8568112B&Options=info|&Search= (last accessed October 18, 2023).]  [28:  Id.]  [29:  Id.]  [30:  Id.] 

[bookmark: _Ref99942844]When there is inadequate heat, tenants are left with few alternatives to keep their apartments warm. Portable heaters can present dangerous safety issues, especially when left on for long periods of time, the product malfunctions, or safety protocols are not followed. Between 2017 and 2021, portable heaters caused over 100 fires in New York City residential buildings.[footnoteRef:31] In January 2022, a high-rise residential fire at the Twin Parks apartment building in the Bronx resulted in the deaths of 17 individuals, including eight children.[footnoteRef:32] Dozens were hospitalized with life-threatening injuries due to smoke inhalation.[footnoteRef:33] Investigators determined the fire was caused by a defective space heater that caught fire in a resident’s bedroom.[footnoteRef:34] After this tragedy, some families were able to move back into the building, while others chose to find alternative housing or struggled to find permanent housing.[footnoteRef:35]  [31:  N.Y.C. Comptroller, Turn Up the Heat (Jan. 9, 2023), at page 4, available at https://comptroller.nyc.gov/reports/turn-up-the-heat/ (last accessed October 17, 2023). ]  [32:  Ashley Southall et al., 19 Killed in New York City’s Deadliest Fire in Decades, The New York Times (Jan. 9, 2022), available at https://www.nytimes.com/2022/01/09/nyregion/nyc-bronx-fire.html (last accessed October 17, 2023). ]  [33:  Id.]  [34:  Bronx Fire: Mayor Revises Number Killed to 17, Including 8 Children, The New York Times (Jan. 10, 2022), available at https://www.nytimes.com/live/2022/01/10/nyregion/bronx-fire-nyc (last accessed October 17, 2023). ]  [35:  Camille Botello, Aliya Schneider and Robbie Sequeira, Retrospective | One year after the deadly Twin Parks fire, a building and its tenants search for normalcy, Bronx Times (Jan. 9, 2023), available at https://www.bxtimes.com/retrospective-one-year-after-twin-parks-fire/ (last accessed October 17, 2023).] 

Legislation at the City and State level have tried to address some of the issues exemplified by the Twin Parks fire. In December 2022, Governor Kathy Hochul signed legislation improving safety standards for electric space heaters, which requires these heaters to have thermostats, automatic shut-offs, and to be certified.[footnoteRef:36] The City Council also passed legislation relating to self-closing doors and waiving filing fees for permits to repair certain buildings that have been damaged by fires.[footnoteRef:37] If building owners maintain warm and safe temperatures throughout their buildings, however, then tenants would not need to seek alternate forms of heat, like portable space heaters, that have had such deadly consequences. [36:  New York State, Governor Hochul Signs Legislation to Improve Safety Standards for Electric Space Heaters (Dec. 8, 2022), available at https://www.governor.ny.gov/news/governor-hochul-signs-legislation-improve-safety-standards-electric-space-heaters (last accessed October 18, 2023); see also N.Y. General Business Law § 391-jj. ]  [37:  New York City Council, Committee on Housing and Buildings, Vote, May 18, 2022, available at https://legistar.council.nyc.gov/MeetingDetail.aspx?ID=966310&GUID=1D96FD98-94BE-4A0E-82E3-CD1411C513A4&Options=info|&Search= (last accessed October 18, 2023); New York City Council, Committee on Housing and Buildings, Vote, June 1, 2022, available at  https://legistar.council.nyc.gov/MeetingDetail.aspx?ID=980258&GUID=79D05130-DA5B-4C7D-AB85-E5471D38411E&Options=info|&Search= (last accessed October 18, 2023).] 



Code Enforcement Programs
HPD has various programs to enforce Housing Maintenance Code standards, beyond issuing violations. Many of these programs take into consideration heat and hot water violations for eligibility. The Alternative Enforcement Program (“AEP”) was created to improve housing conditions by selecting specifically distressed buildings with numerous Housing Maintenance Code violations and monitoring the correction of these violations through frequent inspections, issuing Orders to Correct and empowering HPD to make repairs where necessary.[footnoteRef:38] HPD selects buildings with “B” and “C” violations and will discharge buildings from the program within the first four months if, among other requirements, the owner corrects all heat and hot water violations and, where applicable, complete system replacements for heating plants.[footnoteRef:39] HPD publishes online the list of buildings selected for the program each year.[footnoteRef:40] [38:  N.Y.C. Admin Code § 27-2153; see also N.Y.C. Housing Preservation and Development, Alternative Enforcement Program, available at https://www.nyc.gov/site/hpd/services-and-information/alternative-enforcement-program-aep.page (last accessed October 19, 2023).]  [39:  N.Y.C. Admin Code § 27-2153; see also N.Y.C.R.R., Title 28 § 36-05.]  [40:  N.Y.C. Housing Preservation and Development, Alternative Enforcement Program, available at https://www.nyc.gov/site/hpd/services-and-information/alternative-enforcement-program-aep.page (last accessed October 19, 2023); see also N.Y.C. Open Data, Buildings Selected for the Alternative Enforcement Program (AEP), available at https://data.cityofnewyork.us/Housing-Development/Buildings-Selected-for-the-Alternative-Enforcement/hcir-3275/data (last accessed October 18, 2023).] 

For building owners that fail to correct violations in their buildings, HPD has the power to make repairs and bill the owner for the cost.[footnoteRef:41] The Emergency Repair Program allows HPD to conduct repair work to address “C” violations, which includes heat and hot water.[footnoteRef:42] If HPD issues a notice of violation and the owner fails to timely correct the condition, HPD may execute the order and recover the expenses incurred.[footnoteRef:43] To recover these expenses, the cost becomes a lien against the premises and if the building owner fails to pay the outstanding charge, the Department of Finance will pursue the lien and these charges will appear on property tax bills.[footnoteRef:44] [41:  N.Y.C. Admin Code § 27-2143.]  [42:  N.Y.C. Housing Preservation and Development, Emergency Repair Program, available at https://www.nyc.gov/site/hpd/services-and-information/emergency-repair-program-erp.page (last accessed October 18, 2023).]  [43:  N.Y.C. Admin Code § 27-2128.]  [44:  N.Y.C. Admin Code § 27-2144; see also N.Y.C. Housing Preservation and Development, supra note 42.] 

The Heat Sensors Program, created in 2020, specifically addresses heat issues and targets particularly bad actors. [footnoteRef:45] Pursuant to Local Law 70 of 2023, the Heat Sensors Program has been expanded and HPD will be required to select 50 class A multiple dwellings with heat violations and heat-related complaints each year to install internet capable temperature reporting devices (“heat sensors”).[footnoteRef:46] Owners of selected buildings must install a heat sensor in a living room of the tenant’s choice in each dwelling unit by October 1 of the year the property was selected.[footnoteRef:47] Tenants can opt out of participation in the program.[footnoteRef:48] HPD is required to conduct inspections during heat season at least twice each month to see if the property owner complies with indoor temperature requirements.[footnoteRef:49] These inspections may be discontinued if HPD finds consistent compliance by January 31st of the heat season.[footnoteRef:50] [45:  New York City Council, Local Law 18 of 2020, available at https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3509916&GUID=7788EB32-5B22-4A7F-A2F2-6B3FB174329E&Options=ID|Text|&Search=2020%2f018 (last accessed October 18, 2023).]  [46:  New York City Council, Local Law 70 of 2023, available at https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=5656557&GUID=686F4C55-D75D-4EA1-814D-0F664B602D54&Options=ID|Text|&Search=434 (last accessed October 18, 2023).]  [47:  Id.]  [48:  Id.]  [49:  Id.]  [50:  Id.] 

In addition to the code enforcement programs overseen or administered by HPD, heat standards can also be enforced by HPD through litigation. Where building owners are failing to keep their buildings in compliance with these heat standards, there are court proceedings that HPD, or tenants, can commence. HPD’s Housing Litigation Division, or tenants, can initiate cases in Housing Court to correct heat and hot water violations, called Housing Part (“HP”) actions.[footnoteRef:51] HP actions filed by tenants must include HPD and the building owner as respondents, and these cases can be commenced on an individual basis or a by a group of tenants.[footnoteRef:52] HPD can also commence the HP proceeding against the building owner.[footnoteRef:53] If the petitioner (tenant, group of tenants, or HPD) is successful in the HP action, the result is a court order to correct the outstanding violations, which must be corrected in the timeframes already mandated by HPD.[footnoteRef:54] If the violations are not corrected in the timeframe provided, the petitioner may apply to the court for civil penalties and contempt.   [51:  N.Y.C. Admin Code §§ 27-2115 – 16; N.Y.C. Civ. Ct. Act § 110(a).]  [52:  N.Y.C. Admin Code §§ 27-2115(h)–(i).]  [53:  N.Y.C. Admin Code § 27-2115(h). ]  [54:  N.Y.C. Admin Code § 27-2115(c).] 

HPD tracks the number of housing litigation cases it commences for a variety of proceedings, including 7A proceedings, HP actions, access warrants, and false certifications.[footnoteRef:55] Specifically for heat and hot water, HPD commenced 1,874 heat and hot water HP actions in the 2022-2023 heat season.[footnoteRef:56] For the 2021-2022 heat season, HPD commenced 1,120 heat and hot water HP actions.[footnoteRef:57] [55:  N.Y.C. Open Data, Housing Litigations, available at https://data.cityofnewyork.us/Housing-Development/Housing-Litigations/59kj-x8nc (last accessed October 18, 2023).]  [56:  Id.]  [57:  Id.] 

New York State law also allows for special proceedings, known as 7A proceedings, which can be brought against building owners when there is a lack of heat, among other specified conditions that are dangerous to life, health, and safety, or harassment.[footnoteRef:58] Either 1/3 or more of the tenants occupying the building or HPD can commence the 7A proceeding.[footnoteRef:59] If the court finds for the tenants or HPD, a 7A Administrator is appointed to receive and administer rent and oversee the completion of repairs to remedy the conditions pursuant to the court judgment.[footnoteRef:60]  [58:  N.Y. R.P.A.P.L. § 770.]  [59:  Id.]  [60:  N.Y. R.P.R.A.P.L. §§ 776, 778; see also N.Y.C.R.R. Title 28 § 20-01 (criteria for appointment as a 7A Administrator).] 

Despite these various code enforcement mechanisms, inadequate heat remains a consistent issue. According to the 2023 Mayor’s Management Report, the amount of heat and hot water complaints have increased from 120,582 in Fiscal Year (“FY”) 2021, to 131,579 in FY 2022, to 133,274 in FY 2023.[footnoteRef:61] Similarly, the amount of heat and hot water violations has continued to increase, from 10,380 in FY 20221, to 13,073 in FY 2022, to 16,606 in FY 2023.[footnoteRef:62] From FY 2022 to 2023, there was a 27% increase in heat and hot water violations, which HPD attributes to colder average winter temperatures than the prior year and the average response time for inspections was faster, possibly leaving less time for owners to fix the condition prior to the issuance of a violation.[footnoteRef:63] Nonetheless, tenants continue to suffer with inadequate heat and the enforcement tools available to HPD have not been successful in bringing down the number of these complaints and violations to ensure tenants are living in adequately heated apartments. [61:  N.Y.C. Mayor’s Office of Operations, supra note 23 at 365.]  [62:  Id.]  [63:  N.Y.C. Mayor’s Office of Operations, supra note 23 at 366.] 

III. Conclusion
	The Committee looks forward to hearing from city agencies on how they are preparing for the 2023-2024 heat season based on the information they have gathered from previous heat seasons and gathering testimony from the public on ongoing heat issues as New Yorkers prepare for the upcoming heat season.
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