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          1  COMMITTEE ON RULES, PRIVILEGES AND ELECTIONS

          2                 CHAIRPERSON POVMAN: Good morning,

          3  everyone. I am calling the Committee on Rules,

          4  Privileges and Elections to order. We have on the

          5  agenda a reappointment to the City Civil Service

          6  Commission, and membership changes to certain

          7  standing committees of the City Council.

          8                 The first item on the agenda will be

          9  an appointment to the City Service Commission.

         10                 Section 813 of Chapter 35 of the New

         11  York City Charter provides for a City Civil Service

         12  Commission.

         13                 The Commission has power to hear and

         14  determine appeals by any person aggrieved by an

         15  action of the Commissioner of the Citywide

         16  Administrative Service. The Commission may affirm,

         17  modify or reverse such action or determination and

         18  shall establish rules of procedure to be followed.

         19                 On its own initiative or upon request

         20  of the Mayor the Council, or the Commissioner on

         21  Citywide Administrative Services shall have the

         22  power and duty to conduct reviews, studies or

         23  analyses of the Administration or personnel in this

         24  City, including the classification of titles by the

         25  Commissioner of the Citywide Administrative
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          2  Services, and shall prepare and transmit directly to

          3  the Mayor Departmental estimates as required by the

          4  Charter, and the Mayor shall include these proposed

          5  appropriations for the Commissioner as a separate

          6  agency in the budget.

          7                 The Commission consists of five

          8  members, not more than three of whom shall be

          9  members of the same political party. The members

         10  shall be appointed by the Mayor from a list of

         11  nominations provided by a six-member screening

         12  committee of whom four members shall be appointed by

         13  the Mayor and two by the Municipal Labor Committee.

         14                 The screening committee shall submit

         15  the list of nominees upon the occurrence of any

         16  vacancy on the Commission, or at least three months

         17  prior to the expiration of the term of an incumbent

         18  member.

         19                 The members shall be appointed the

         20  staggered six-year terms and shall be removable in

         21  the manner provided for members of the Municipal

         22  Civil Service Commission and the Civil Service Law.

         23                 The Mayor shall designate a chair and

         24  vice chair respectively for one-year terms.

         25                 Members shall be reimbursed on a per
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          2  diem basis, the chair at the rate of $310.28 per

          3  diem, and the members at $282.07 per diem.

          4                 At today's hearing the Mayor has

          5  recommended the following nominee for reappointment

          6  as a member of the Commission, David S. Lande, from

          7  Manhattan, for a term expiring March 21, 2005. And

          8  Mr. Lande's resume is attached to the papers that

          9  you have before you to review.

         10                 Good morning, Mr. Lande. Welcome to

         11  the City Council, the Rules Committee, again.

         12                 MR. LANDE: Thank you, Mr. Chairman.

         13                 CHAIRPERSON POVMAN: I understand you

         14  are the vice chairman of the Civil Service

         15  Commission?

         16                 MR. LANDE: Yes, sir, that is correct.

         17                 CHAIRPERSON POVMAN: Would you like to

         18  make a statement, before we ask you questions?

         19                 MR. LANDE: I would, yes. Very

         20  briefly.

         21                 In the almost four years in which I

         22  have served on the Commission, I am commandeered in

         23  effect three individual challenges: First, at the

         24  beginning of 1996, when my service on the

         25  Commissioner began, I assumed responsibility for the
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          2  conduct of all hearings in front of the full sitting

          3  commission.

          4                 These number about ten hearings per

          5  week. My fellow commissioners have indicated ample

          6  satisfaction with the way the hearings are

          7  conducted.

          8                 Second, I have attempted to devote at

          9  least one session day per week.  On a day when the

         10  Commission does not hold hearings, that is a Friday

         11  or a Monday, on which I write decisions for adoption

         12  by the full Commission, in those cases that we refer

         13  to as education and experience cases, and that means

         14  those in which a hearing may not be required because

         15  the appeal from a disqualification firing, or the

         16  appeal of a test score can be decided on the

         17  documents in the file, such as the appellants

         18  experience sheet, and the published notice of

         19  examination.

         20                 I began doing that at the beginning

         21  of 1996 when the Commission then, as now, budget

         22  strapped, suffered under a backlog of thousands of

         23  appeals of an examination for the staff analyst

         24  title, and that had resulted in part from litigation

         25  which had been brought a few years before 1996 by a
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          2  municipal union which resulted in a court decision

          3  declaring that a list will continue in life until a

          4  pending appeal is determined.

          5                 Finally, the third item I would refer

          6  to that I have taken on at the Commissioner since

          7  1996 is the sort of a role as liaison between the

          8  commissioners and the staff general counsel,

          9  essentially assisting the counsel in analyzing and

         10  solving some of the more sophisticated legal issues

         11  which come our way on certain cases.

         12                 Over these four years in which I have

         13  served, I have seen a vast reduction in backlog from

         14  almost 4,000 cases properly characterized as

         15  backlogged to a manageable figure well below 1,000.

         16                 Now, a current challenge that we face

         17  at the Commission arises from a decision of a Court

         18  of Appeals that was handed down only about a month

         19  ago, to be specific, on October 19 of this year, in

         20  which the Court of Appeals declared unconstitutional

         21  a section of the Civil Service Law, Section 56,

         22  Subdivision 3. That section had preserved, like the

         23  judicial decision that I referred to, had preserved

         24  the life of any list while an appeal is pending

         25  until the appeal is determined. So that, in other
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          2  words, if the appeals process goes forward to

          3  conclusion and the Commission sustains the appeal,

          4  that is overturns a disqualification, the entire

          5  process would of course be moot if in the meanwhile

          6  the list had expired.

          7                 And Section 5603 was a move by the

          8  Legislature, State Legislature a few years ago to

          9  prevent that situation, and in a sense also to

         10  codify the prior ruling of the Court that that

         11  should occur even before the statute was enacted.

         12                 Well, the Court of Appeals, as I say,

         13  last October 19, held that that particular provision

         14  was unconstitutional.

         15                 CHAIRPERSON POVMAN: Did they give the

         16  grounds why they thought it was unconstitutional? I

         17  would like to hear that.

         18                 MR. LANDE: Well, all right.

         19                 Essentially, I have the decision in

         20  front of me, and it is a lengthy one, but in 25

         21  words or less, the Court essentially found that that

         22  provision put the people who might win an appeal and

         23  wind up on this so-called special list, it would put

         24  them in competition with others on the list and sort

         25  of give them an unfair advantage over others who had
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          2  not been disqualified and who had been on the list

          3  earlier in time, and the Court found that that

          4  violated certain New York State constitutional

          5  guarantees of a merit system civil service.

          6                 That is my -- I am sorry I can't be a

          7  little more elaborate than that, but that, in

          8  essence, was the holding -- there was a dissent and

          9  of course different people will have different views

         10  of that decision, but it is the law of the State of

         11  New York, and what I was pointing out is of course

         12  it presents a severe challenge to the Civil Service

         13  Commission because we really don't want to have a

         14  situation where we go through dozens of appeals only

         15  to have them rendered moot by the expiration of the

         16  list, and besides, it is unfair to a lot of

         17  appellants, and as I am sure you realize, many of

         18  the appellants on these disqualification cases

         19  appear pro se, that is without the aid of a lawyer,

         20  so that they could spend months preparing their case

         21  and preparing their presentation to the Commission,

         22  not realizing themselves the exercise as a moot one

         23  because of the expiration of the list.

         24                 So, what we are trying to do

         25  essentially is to prioritize cases and jump those
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          2  cases with a list that is about to expire, jump them

          3  on the calendar and hear them first, and that, of

          4  course, is a huge clerical operation, and it strains

          5  our very, very limited clerical staff but we are

          6  doing the best we can to do that.

          7                 And collateral issues come up because

          8  of that change in law now from time to time and that

          9  is what we are wrestling with.

         10                 That is my statement.

         11                 CHAIRPERSON POVMAN: Are you

         12  indicating that you need additional staff full time

         13  by reason of the decision of the court of appeals?

         14                 MR. LANDE: Well, I hesitate to say

         15  yes because I know the argument can be made any

         16  governmental agency can always say yes we need more

         17  staff. We certainly could use it. We are operating

         18  on a skeletal staff as it is. Actually we had our

         19  executive director testify before the Labor, Civil

         20  Service and Labor Committee I guess just a couple of

         21  years ago, probably in '97, and went through chapter

         22  and verse at that time, and we certainly could use

         23  at least one more lawyer.

         24                 CHAIRPERSON POVMAN: If you would have

         25  the Commissioner send a letter to me as Chairman of
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          2  Rules indicating the Court of Appeals Decision and

          3  the fact that that has brought about a greater drain

          4  of manpower, I will see that it gets into the proper

          5  committee's hands.

          6                 MR. LANDE: All right, sir.

          7                 CHAIRPERSON POVMAN: Okay. We do like,

          8  when we have appointments, reappointments or

          9  appointments, to know what problems exist in the

         10  various agencies because then at least we have a

         11  chance, either legislatively or budgetary-wise, to

         12  try to help out. And I want to congratulate you for

         13  the interesting presentation that you made in terms

         14  of the work, and it seems to be very positive in

         15  terms of accomplishments, eliminating a backlog of

         16  substance and generally that you are functioning

         17  well.

         18                 MR. LANDE: I thank you for your

         19  comments.

         20                 CHAIRPERSON POVMAN: Any questions of

         21  the Commissioner?

         22                 Okay, thank you very much.

         23                 MR. LANDE: Thank you.

         24                 CHAIRPERSON POVMAN: Just to clear up

         25  a detail, I am going to address the next question to
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          2  Josh Filler, of the Mayor's Office, and the question

          3  is: What is the screening committee of the Service

          4  Commission, what is their function and how do they

          5  go about accomplishing their job?

          6                 MR. FILLER: Well, my understanding is

          7  that they are required under Section 813(b) of the

          8  Charter to provide the Mayoral list of potential

          9  nominees to the Commission. That was done in Mr.

         10  Lande's case via letter, dated February 23rd of

         11  1999, to Deputy Mayor Lhota. And I spoke personally

         12  to Robert Strang, who is the chair of the screening

         13  committee and he told me that he did in fact speak

         14  to all members of the screening committee and that

         15  they concur in supporting Mr. Lande's reappointment.

         16                 CHAIRPERSON POVMAN: Okay.

         17                 Are you satisfied that that process

         18  complies with the law with respect to screening?

         19                 MR. FILLER: Yes.

         20                 CHAIRPERSON POVMAN: Thank you.

         21                 We will vote on this as soon as we

         22  get more of the members here, and in the meantime,

         23  we will go over -- you are excused, by the way.

         24                 MR. LANDE: Thank you.

         25                 CHAIRPERSON POVMAN: Your nomination
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          2  will be considered by the City Council at a full

          3  meeting this afternoon.

          4                 MR. LANDE: Thank you.

          5                 CHAIRPERSON POVMAN: And we will take

          6  a vote when the members are free from the other

          7  meeting.

          8                 I am feeling optimistic that you will

          9  pass very well.

         10                 MR. LANDE: Thank you.

         11                 CHAIRPERSON POVMAN: As we know, we

         12  have had a new Council Member elected, Eva

         13  Moskowitz, and we also know that we lost a Council

         14  Member, Mr. Eristoff, and we would like to pass a

         15  resolution approving membership changes to certain

         16  committees, and as follows:

         17                 Resolve that pursuant to Rule 7.00

         18  and 7.20 of the Council of the City of New York, the

         19  Council does hereby consent to the following

         20  membership changes to the following standing

         21  committees:

         22                 To Education, to remove Council

         23  Member Dilan, and add Council Member Moskowitz.

         24                 The Contracts Committee, to remove

         25  Council Member Eristoff, and add Council Member
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          2  Moskowitz.

          3                 To the Governmental Operations

          4  Committee, to withdraw Council Member Eristoff and

          5  add Council Member Moskowitz.

          6                 And to the Parks Committee, to remove

          7  Council Member Eristoff, and add Council Member

          8  Moskowitz.

          9                 Okay, we will vote on these. Any

         10  discussion on the rules changes, membership?

         11                 Okay, so we will start the roll call,

         12  and we will keep the roll call open because there is

         13  a meeting going on right next door where many of our

         14  members will have an opportunity to review the

         15  candidate and the rules and the Committee changes at

         16  their leisure.

         17                 So, can we have a roll call.

         18                 COUNCIL CLERK CHERRY: Povman.

         19                 CHAIRPERSON POVMAN: Aye.

         20                 COUNCIL CLERK CHERRY: Foster.

         21                 COUNCIL MEMBER FOSTER: Aye on both.

         22                 COUNCIL CLERK CHERRY: Eisland.

         23                 COUNCIL MEMBER EISLAND: Aye on both.

         24                 COUNCIL CLERK CHERRY: O'Donovan.

         25                 COUNCIL MEMBER O'DONOVAN: Aye.
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          2                 COUNCIL CLERK CHERRY: Wooten.

          3                 COUNCIL MEMBER WOOTEN: Aye.

          4                 CHAIRPERSON POVMAN: Okay, we are

          5  going to leave the vote open to give an opportunity

          6  for those Council Members who are on the Rules

          7  Committee that are engaged in other Committee work

          8  to vote on these two items.

          9                 So, I will suspend the meeting at

         10  this time for the purpose of allowing a vote by the

         11  other Council Members.

         12                 COUNCIL MEMBER SPIGNER: On the vote

         13  to reappoint Mr. Lande as a member of the Civil

         14  Service Commission, I vote aye.

         15                 As it relates to Eva Moskowitz'

         16  assignment to various Committees, I vote aye, as

         17  well.

         18                 CHAIRPERSON POVMAN: Those items are

         19  now adopted by a majority of the members of the

         20  Committee, but we will leave the vote open for the

         21  other members, as I indicated, who are serving on

         22  other committees at the present time.

         23                 So, subject to that, the business of

         24  the Rules Committee is completed.

         25                 Thank you.
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          2                 COUNCIL CLERK CHERRY: Speaker, Mr.

          3  Vallone.

          4                 SPEAKER VALLONE: Aye.

          5                 (Hearing concluded at 11:53 a.m.)
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          3

          4

          5     STATE OF NEW YORK   )

          6     COUNTY OF NEW YORK  )

          7

          8

          9                 I, CINDY MILLELOT, a Certified

         10  Shorthand Reporter and Notary Public in and for the

         11  State of New York, do hereby certify that the

         12  foregoing is a true and accurate transcript of the

         13  within proceeding.

         14                 I further certify that I am not

         15  related to any of the parties to this action by

         16  blood or marriage, and that I am in no way

         17  interested in the outcome of this matter.

         18                 IN WITNESS WHEREOF, I have hereunto

         19  set my hand this 23rd day of November 1999.
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