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I. Introduction 
On November 16, 2020, the Committee on Fire and Emergency Management, Chaired by Joseph C. Borelli, will hold an oversight hearing on the FDNY Bureau of Fire Prevention’s role in promoting a safe COVID-19 reopening. Additionally, the Committee will hear Introduction Number 1891 (“Int. No. 1891), introduced by Council Member Borelli, which would amend the New York City Fire Code to authorize the operation of machines used to resurface ice, commonly referred to as Zambonis, that are fueled by more than one canister of liquefied petroleum gas.  Those invited to testify include representatives of the New York City’s Fire Department (“FDNY” or “Department”), first responder unions, and other interested parties.
II. Background
New York City Fire Department’s Bureau of Fire Prevention
The FDNY currently employs approximately 11,000 uniformed firefighters and operates 218 firehouses and 37 EMS stations Citywide.[footnoteRef:1]  Over the years, the FDNY’s core competencies have evolved from a heavy emphasis on fighting traditional structural fires and providing pre-hospital care to an expanded role in handling all types of emergencies, such as utility-related emergencies as well as inspections throughout the City.[footnoteRef:2]   [1:  FDNY Vital Statistics 2016 Calendar Year at http://www1.nyc.gov/assets/fdny/downloads/pdf/vital_stats_2016.pdf]  [2:  FDNY Vital Statistics 2016 Calendar Year at http://www1.nyc.gov/assets/fdny/downloads/pdf/vital_stats_2016.pdf ] 

Within the FDNY, the Bureau of Fire Prevention (“BFP”) is responsible for ensuring compliance with local fire and life safety regulations, include provisions contained within the City’s Fire and Building Code provisions. In doing so, the BFP ensures fire protection and public safety in both residential and commercial occupancies through direct inspections, code enforcement, and educational outreach.  These inspections can relate to ensuring proper ventilation in commercial kitchens, functioning sprinkler systems, unobstructed means of egress, and compliance with mandated occupancy limits. The BFP supports the Department’s Bureau of Operations through the exchange of essential information on locations, buildings and special events.  The Department’s safety education unit, within the BFP, provides programs to educate the public about safeguarding one’s home, property, business, and family, friends and neighbors from fire and other hazards.[footnoteRef:3]  While Fire prevention activities continue to emphasize the role of inspection and enforcement they also include a more proactive fire safety education program for the City.[footnoteRef:4] [3:  Strategic Plan 2015-2017, FDNY; available at: https://www1.nyc.gov/assets/fdny/downloads/pdf/about/fdny-strategic-plan-2015-2017.pdf. ]  [4:  Id] 

III. Regulations Promoting Safe Commercial Operations During COVID-19 Pandemic
New York City During the COVID-19 Pandemic  

Since the novel coronavirus first emerged in Wuhan, China in late 2019,[footnoteRef:5] it has spread rapidly around the world. As of November 12, 2020, there have been more than 52 million confirmed COVID-19 cases and more than 1.2 million deaths worldwide, [footnoteRef:6] including more than 10 million cases and nearly 250,000 deaths in Unites States. [footnoteRef:7]  [5:  NPR, Wuhan To Test All 11 Million Residents After New Coronavirus Cases Emerge, May 12, 2020, https://www.npr.org/sections/coronavirus-live-updates/2020/05/12/854431546/wuhan-to-test-all-residents-after-new-coronavirus-cases-emerge. ]  [6:  Worldometer, COVID-19 Coronavirus Pandemic, https://www.worldometers.info/coronavirus/. ]  [7:  United States Centers for Disease Control and Prevention. Coronavirus Disease 2019 (COVID-19). United States COVID-19 Cases and Deaths by State. Available at: https://covid.cdc.gov/covid-data-tracker/?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Fcases-updates%2Fcases-in-us.html#cases.] 

Since March 2020, and particularly during the early months of the pandemic before social distancing measures could prove affective, New York City and State were hit particularly hard by the COVID-19 pandemic. Excluding New York City, as of November 16, 2020, there have been 262,562 total cases of COVID-19, with 9,399 total deaths from COVID-19, within the State of New York.[footnoteRef:8]  In the City alone, there have been 277,249 total cases of COVID-19, which resulted in 24,096 total COVID-related deaths.[footnoteRef:9] According to the Center for Decease Control (“CDC”), New York City has experienced the highest death rate per 100,000 people as compared to all 50 states and additional territories in the U.S., with 286 deaths per 100,000 people.[footnoteRef:10]  [8:  Id. ]  [9:  Id. ]  [10:  Id. ] 

Although infection rates significantly decreased during the summer months in New York City, there has been a steady upward trend of cases in recent weeks and COVID-19 remains a serious problem. As of November 12, 2020, there have been 8,325 confirmed cases of COVID-19 over the past 7 days in NYC.[footnoteRef:11]   [11:  Id.] 

State Regulations Aimed at Limiting the Spread of COVID-19 
The COVID-19 pandemic has forced jurisdictions nationwide to implement rules and regulations that aim to encourage social distancing measures, decrease infection rates, and ultimately, ensure that people are able to mitigate risk of infection while safely returning to work, school and other daily activities. 
	In New York, Governor Andrew Cuomo issued an executive order – New York State on PAUSE (PAUSE) – that closed all on-site, non-essential businesses, effective March 22, 2020, to help stop the spread of SARS-CoV-2.[footnoteRef:12] Restaurants and bars were permitted to operate statewide; however, they were only allowed to make sales through take-out and delivery.[footnoteRef:13]  During subsequent months, New York State and City progressed through phased re-openings of non-essential businesses, including retail and restaurants approved for outdoor dining programs.  Beginning on September 30th, New York City began permitting indoor dining in establishments that complied with certain regulations to ensure safe operations and sufficient social distancing – notably limiting restaurant occupancy to 25% of otherwise legal capacity.[footnoteRef:14] [12:  Governor Andrew Cuomo “Governor Cuomo signs the ‘New York State on PAUSE’ executive order”, March 20, 2020, available at: https://www.governor.ny.gov/news/governor-cuomo-signs-new-york-state-pause-executiveorder ]  [13:  “Guidance for Determining Whether a Business Enterprise is Subject to a Workforce Reduction under Recent Executive Orders”, Empire State Development, https://esd.ny.gov/guidance-executive-order-2026 ]  [14:  Reopening New York City, guidelines from NYS Governor; available at: https://forward.ny.gov/reopening-new-york-city. ] 

In response to October and November upticks in COVID infection rates, Governor Cuomo announced further measures to slow the spread of infection within New York City.  Specifically, beginning Friday, November 13th, operations of restaurants and bars licensed by the State Liquor Authority are limited to takeout food orders only after 10:00 pm; and gyms similarly must close at 10:00 pm. [footnoteRef:15] Additionally, the Governor has established heightened regulations in geographic areas with high rates of COVID-19 infection, with additional limitations on  business operations and non-essential gatherings in such “cluster” areas, which currently includes sections of Brooklyn, Queens and Staten Island.[footnoteRef:16] [15:  “Cuomo Imposes Curfew on NY Bars, Restaurants and Gyms, Limits Private Home Gatherings to 10,” NBC News New York, November 10, 2020; available at: https://www.nbcnewyork.com/news/coronavirus/new-ny-nj-cases-soar-nearly-50-in-a-week-u-s-could-hit-20-million-cases-by-christmas/2716714/ ]  [16:  See NYS Cluster Initiative; available at: https://forward.ny.gov/cluster-action-initiative. ] 

NYC Open Restaurants Program and Outdoor Dining Regulations
In response to the effects of the COVID-19 pandemic, the City implemented several initiatives to help businesses survive, specifically the restaurant and hospitality industry. In May, the City Council enacted Local Law 54, which required the City to waive and refund consent fees related to sidewalk cafe licenses for the duration of the COVID-19 emergency. In June, the Mayor announced that the City would begin temporarily allowing restaurants to offer outdoor dining on City streets and sidewalks, a process normally requiring a sidewalk café license and several layers of bureaucratic approvals. In conjunction with the announcement, the City Council passed Local Law 77, which permitted restaurants to operate temporary outdoor dining areas during the COVID-19 emergency through a no-fee self-certification process. This came to be known as the Open Restaurants Program.
The City’s Open Restaurants program is an effort to implement citywide expanded outdoor seating options for food establishments, while ensuring that people are adequately social distancing.[footnoteRef:17] Currently, there are two options under this program for temporary expanded outdoor dining: “Open Restaurants” and “Open Streets: Restaurants.”[footnoteRef:18]  Open Restaurants allows for individual food establishments to utilize the sidewalk or curb lane adjacent to their business for outdoor seating.[footnoteRef:19] As part of this program, food establishments can apply and self-certify that they meet program requirements to utilize these spaces.[footnoteRef:20] In addition to this option, the Open Streets: Restaurants option allows community-based organizations, Business Improvement Districts or groups of three or more restaurants on a single block to apply for outdoor dining on streets closed to traffic, as part of the Open Streets program.[footnoteRef:21]  [17:  New York City Department of Transportation “Pedestrians: Open Restaurants,” Accessed September 27, 2020, available at: https://www1.nyc.gov/html/dot/html/pedestrians/openrestaurants.shtml.  ]  [18:  Id. ]  [19:  Id. ]  [20:  Id. ]  [21:  Id. ] 

As of November 12, 2020, there were 10,730 Open Restaurants.[footnoteRef:22] Of these restaurants, 995 have only roadway seating, 3,881 have only sidewalk seating, and 5,495 have both roadway and sidewalk seating.[footnoteRef:23] In addition, 359 exist on Open Streets, as part of the Open Streets: Restaurants program.[footnoteRef:24] Establishments participating in the Open Restaurants program exist throughout the five boroughs.  [22:  New York City Department of Transportation “NYC Open Restaurants Portal,” Accessed September 26, 2020, available at: https://experience.arcgis.com/experience/ba953db7d541423a8e67ae1cf52bc698.]  [23:  Id. ]  [24:  Id. ] 

Finally, to allow for continued outdoor dining in the colder months, Mayor Bill DeBlasio issued Executive Order 153 (“EO 153”) on October 14, 2020.  EO 153, among other things, outlined the temporary legal use of Liquified Petroleum Gas or “LPG” propane space heaters for commercial use during the Open Restaurants Program.[footnoteRef:25]  These LPG space heaters will only be allowed on sidewalks for outdoor dining purposes and regulated by the FDNY.[footnoteRef:26] [25:  Mayor’s Executive Order 153 at https://www1.nyc.gov/assets/home/downloads/pdf/executive-orders/2020/eeo-153.pdf ]  [26:  Id.] 

Additionally, restaurants will be allowed to use outdoor enclosures, such as tents or plastic domes, to keep diners warm, with both partial and full tent enclosures allowed to utilize electrical heaters. In partial tent enclosures, at least 50 percent of the tent’s side wall surface area must remain open, while in full tent enclosures, the tent’s side walls may be closed but occupancy limitations will be capped at 25 percent of capacity, and indoor dining guidelines must be followed. Other enclosed structures, like plastic domes, will be allowed for individual parties and must have adequate ventilation to allow for air circulation in an effort to ensure proper safety measures are taken. In addition, to ensure that roadway safety is maintained year-round, particularly during the potentially snowy conditions, the City will engage the restaurant industry and other stakeholders to develop additional safety features to further strengthen roadway barriers, which are required as of November 15, 2020. Notably, significant snow events may necessitate temporary removal of certain barriers from the roadway. Ultimately, the criteria in place by the Department of Transportation looks to ensure that the safety and accessibility of pedestrians, including customers, is maintained, while allowing for cyclists, pedestrians and traffic to effectively and safely access roadways.[footnoteRef:27] [27:  New York City Department of Transportation “Pedestrians: Open Restaurants;” available at: https://www1.nyc.gov/html/dot/html/pedestrians/openrestaurants.shtml.] 

The City’s Enforcement of COVID-Related Regulations
According to the Mayor’s Office, City agencies are conducting both proactive and complaint-driven enforcement of COVID-related regulations, which includes inspections conducted by inspectors from FDNY, the Department of Buildings and other agencies.[footnoteRef:28]  For now, proactive enforcement is currently limited to the State-designated cluster zones mentioned above. Finally, according to the Administration, inspectors are directed to appropriately educate a business before a violation is issued for noncompliance.[footnoteRef:29] [28:  Information provided to staff of the Committee on Fire and Emergency Management.]  [29:  Id.] 

IV. Analysis of Int. No. 1891
The bill would amend New York City Fire Code regulations pertaining to machines used to resurface ice—frequently referred to as “Zambonis” after the inventor, Frank Zamboni. Currently, pursuant to Fire Code section FC 309.1.2, certain gas fueled industrial machines, including Zambonis, are prohibited from utilizing more than one 40-gallon canister of liquefied petroleum or other flammable gas. Under the new provision, a Zamboni would be permitted to utilize two canisters of LP gas at any given time to align local regulations with most commercial manufacture designs. 
V. Issues and Concerns
At this hearing, the Committee intends to discuss and assess how the FDNY plans to ensure a safe, continued reopening process for businesses during the COVID-19 pandemic, especially during the fall and winter months. In particular, the Committee will discuss how the BFP plans inspect and enforce regulations pertaining to businesses during COVID-19. The Committee is interested in learning how the FDNY has communicated with the public during enforcement processes and how the FDNY has been working with local businesses during the pandemic. 


	Int. No. 1891 
 
By Council Member Borelli
 
A Local Law to amend the New York city fire code, in relation to machines used to resurface ice
 
Be it enacted by the Council as follows:
 
Section 1. Section FC 309.1.2 of the New York city fire code, is amended to read as follows:
309.1.2 Powered industrial trucks using flammable gas fuel.
Powered industrial trucks that use LPG or other flammable gas as fuel shall be limited to one fuel container with a capacity not greater than 40 pounds (18.16 kg) or 340 SCF (9.63 m3) of flammable gas, whichever is less, except that powered industrial trucks used primarily to resurface ice shall be limited to two such containers. Liquefied gas containers installed in a horizontal position shall be of such a design that the pressure relief valve will discharge vapor properly. Such powered industrial trucks shall not be parked near open flames or other heat or ignition sources, or near open pits, underground entrances, elevator shafts, or similar areas. Such powered industrial trucks shall be stored and used in locations with adequate ventilation. It shall be unlawful to store or use such powered industrial trucks in a basement, cellar or other areas below grade.
§ 2. This local law takes effect immediately after it becomes law.
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