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Oversight - Inspection and Monitoring of Child Care Centers in New York City

On October 14, 2004, at 10 a.m. the Committee on General Welfare, chaired by Council Member Bill de Blasio, the Committee on Health, chaired by Council Member Christine Quinn, and the Committee on Women’s Issues, chaired by Council Member Tracy Boyland, will conduct an oversight hearing on the inspection and monitoring of child care centers in New York City.  Representatives of the Administration, advocates, child care providers and concerned members of the community are expected to testify. 

On August 11, 2004, a seven-month old infant died at a group family day care facility in Forest Hills, Queens, just hours after a team of inspectors visited the site.  According to law enforcement reports, Matthew Perilli suffocated when two toddlers piled toys and stuffed animals on top of him as he lay in his crib.
 The Medical Examiner ruled the death a homicide.
  The hearing will provide a public forum in which to hear about what went wrong on August 11, 2004, how the system of child care inspections and monitoring will be improved on, how the bifurcation of state and city responsibilities and resources may be better coordinated, and how the overall quality of child care in New York City can be improved.

Child Care Regulations

According to the Department of Health and Mental Hygiene (“DOH”), Bureau of Day Care, there are a total of 12,593 child care facilities in New York City.
  Of this total, approximately 9,433 are regulated facilities, including 1,931 Group Day Care facilities, 1,967 Group Family Day Care facilities, 4,525 Family Day Care facilities, and 1,010 School Age facilities.
  Family Day Care refers to registered providers who administer child care for up to 6 children ages 6 weeks to 6 years old in their homes.  Group Family Day Care refers to registered providers who administer child care for 7 to 12 children from 6 weeks to 12 years old in their homes.  School Age Care refers to care provided in a licensed day care center for 7 or more children ages 5 to 13.  Group Day Care is center-based care provided to 7 or more children ages birth to 6 in a licensed day care facility that offers full-day, year-round care.  

DOHMH is the primary city agency involved in the licensing/registration and inspection/investigation of child care providers.  DOHMH regulates and licenses Group Day Care pursuant to Article 47 of the New York City Health Code.
  The New York State Office of Children and Family Services (“OCFS”) contracts with DOHMH to regulate Group Family Day Care, Family Day Care, and School Age program sites within New York City.
  Under the contract, DOHMH must make routine and random inspections of facilities, make recommendations to OCFS for approval or denial of permits, licenses and registrations required under state law, and process and investigate complaints regarding all state regulated child care facilities.  DOHMH must follow all complaints and violations to correction.  
In addition to monitoring compliance with State law and regulations, the contract with OCFS requires DOHMH to provide technical assistance to child care facilities.  Specific responsibilities include: informing prospective providers of the laws and regulations regarding the application process; informing applicants and providers on how to access training on child health and safety; providing assistance to applicants for the completion of registration and application packages; distributing information to newly registered child day care facilities; and obtaining fingerprints required by state law on OCFS-issued cards and sending completed cards to OCFS.  DOHMH is also required to keep master files on each prospective applicant and provider and to collect and submit data on a monthly, quarterly and annual basis regarding the number of inquiries, applications, recommendations for approval, and issued registrations and renewals made by program type during the specified time period.  DOHMH must submit this information to OCFS in quarterly and annual reports.  

DOHMH’s Bureau of Day Care (“BDC”) is responsible for the licensing/registration and inspection/investigation of child care providers in New York City.  The BDC employs Public Health Sanitarians and Early Childhood Educational Consultants to inspect child care providers, in initial and renewal applications and in ongoing inspections.  Public Health Sanitarians assess the environmental safety of the provider’s home or facility.
  Early Childhood Educational Consultants inspect all aspects of activity programming, including teacher-to-child ratios, supervision of children, safety and age appropriateness of equipment, outdoor play and review child and staff health records.
  In 2002 DOHMH had 21 Public Health Sanitarians and 10 Early Childhood Educational Consultants,
 each of whom would visit up to four child care facilities a day.
  The BDC also employs Community Associates to oversee the initial application and renewal process.  
The Committees on General Welfare, Health, and Women’s Issues previously conducted an oversight hearing on the regulation of child care on July 11, 2002.  The Committees heard from the Administration regarding inspection and licensing procedures and raised concerns about the impact of procedural delays, chronic staff vacancies, inadequate technology and insufficient provider training on the quality of child care in New York City.  In addition, a February 2002 New York State Comptroller’s Office audit, which focused on DOHMH’s processing of complaints and the screening of employee’s background and health, identified problems with the way DOHMH fulfilled its responsibilities.  

The Incident at Devlin Day Care

In the weeks leading up to Matthew Perilli’s death on August 11, 2004, DOHMH/BDC had processed several complaints regarding the day care facility where he died.  On July 16, a complaint to the BDC alleged that a licensed day care provider was operating in an unlicensed location that had no bathroom or kitchen.
 The BDC investigated the complaint on July 28 and confirmed that the operator was not licensed to operate in the location in question, but did have a license for a facility located across the street.
  In addition, the inspector reported that during the July 28 visit three adults were supervising 16 children—including 7 children under 2 years old.
  According to the inspector, the provider was instructed to correct all violations and agreed to return to her licensed location the following day.  In addition, the BDC later confirmed that the operator’s assistants were not properly trained to care for children in a Group Family Day Care facility.
 

On July 29, the BDC received another complaint with similar allegations about the location and an allegation of unscreened staff at the facility.
  The BDC did not conduct another field inspection.
  Instead, the BDC followed up with the provider by phone on or around August 6 to confirm that the provider had closed the unlicensed location and returned to the licensed location and to advise the provider to use only screened staff.
  

Two separate incidents involving confusion over the address of the provider, rather than the inspections and complaints explained above, led to the August 11 inspection of the facility.  The inspectors on site on August 11
 verified that the day care provider was operating only out of the address for which she had a license.  The inspectors, however, did not address additional issues at the facility.  At the time of the inspection, the operator was supervising at least nine children alone.  The operator placed a phone call and an assistant arrived at the facility.
  During the inspection, BDC officials questioned the provider twice about crying heard from an upstairs room.  The provider assured the inspectors that her son and a friend were playing in her private bedroom.
  The inspectors instructed the provider to check on the children but did not ask to see the room or place the children within sight.
  Despite substantiated complaints as well as continuing violations, the inspectors left the residence without recording or immediately addressing ongoing causes for concern.
  

On August 12, after being notified of Matthew Perilli’s death, OCFS issued a cease and desist order suspending and revoking the provider’s license.
  On August 13, 16, and 18, DOHMH/BDC made inspection visits to both sites to confirm their closure.
 

BDC Report

In response to Matthew Perilli’s death, DOHMH initiated a division-wide reorganization and on September 22, 2004 transferred the Bureau of Day Care from the Division of Health Promotion and Disease Prevention to the Division of Environmental Health.
  In addition, the Commissioner ordered an internal investigation, terminated the director of the BDC, upgraded the management level of day care oversight, and is currently in the process of sending letters that outline the responsibilities of providers to all day care operators in New York City.
  On October 7, 2004, the Division of Financial and Strategic Management in DOHMH’s Bureau of Policy, Planning, Quality and Development released a report in response to the internal investigation of the August 11 incident.
  The “Report on the Bureau of Day Care” addresses the specific incident as well as the licensing and history of the day care facility in question.  It also outlines DOHMH’s responsibilities with respect to licensing and monitoring child care facilities, describes additional programmatic shortcomings highlighted by this incident, finds shortcomings in procedures for processing complaints and handling major incidents and sets forth a series of recommendations.
   

The report finds inadequacies in the scope, procedures and criteria for complaint inspections as well as the training of inspectors.  Of the 1,052 complaints made in Fiscal Year 2004, only 61% were “closed” within one month.
  Furthermore, the authors of the report were “unable to obtain an explicit statement of what is expected during a complaint inspection”
 or what constitutes a serious complaint.
  The report finds that no minimum requirements or standard questions exist for what should be documented during a complaint inspection; inspection forms contain no checklist or specific questions, but rather an open space for comments.
  In addition, the report finds that post-inspection follow-up actions are inadequate and that no clearly established guidelines or timeframes for correction exist.
  
Reform Recommendations 

In addition to the specific issues raised by Matthew Perilli’s death, the BDC report raises several general programmatic issues that echo concerns from advocates, including the need for increased technology, interagency coordination, and parental notification as well as decreased backlog and staff vacancies.  In a report on child care oversight, the Citizens’ Commission for Children highlights the significance of quality child care and emphasized the need for DOHMH to produce a specific plan to improve monitoring and oversight of child care in New York City.
  

The complex array of city and state regulations makes interagency coordination essential.  Since DOHMH’s responsibilities with respect to state licensed and registered child care flow from its contract with the state, the city is unable to act without the state’s approval on certain matters, including issuing violations to providers and generating cease and desist orders.  In addition, ACS, DOHMH and HRA are all involved with child care citywide. Better coordination and communication between the many public agencies involved in overseeing child care is essential to ensuring children’s safety and improving the quality of care citywide. 

The BDC report finds a lack of parental understanding regarding the regulatory procedures that day care operators must follow and the standard of care that facilities must provide.  Parents may not be aware of acceptable staff-child ratios or what constitutes a violation.  While the state posts provider-specific information on its website,
 DOHMH does not have information on all types of day care within its jurisdiction easily accessible.  The report recommends that DOHMH post information regarding providers, child capacity, and the complaint process on both the internet and on-site at day care facilities.
 


The BDC report finds that current technology at the BDC is inadequate.  Specifically, the BDC lacks a unified data system with information regarding all day care facilities.  The state database, known as the Child Care Facility System (“CCFS”), allows OCFS to share information with the BDC, but does not include information regarding group day care facilities.  While DOHMH testified in July 2002 that they began entering complaints on the electronic database CCFS in 2002, the recent report on the BDC finds that “the implementation of CCFS is not sufficient to ensure proper complaint documentation, follow-up and monitoring.”
  In addition, the report recommends that BDC utilize mobile technology so that inspectors can access greater information during onsite visits. 

The BDC report highlights how delays in license and permit approvals and renewals can affect the ability of providers to open new facilities or operate existing facilities with proper authorization.  A recent study by the Citizens’ Committee for Children reported that child care providers waiting for inspections often continued to operate with expired permits or without the required paperwork.
  According to the report, “OCFS has communicated to DOHMH that the city lags behind the rest of the state in timeliness of required background and criminal record checks for day care provider staff.”
  This is in part due to numerous staff vacancies.  According to the report, there are currently 26 vacant positions out of 155 full time positions at the BDC.
  According to news reports, the city currently has 60 inspectors and has funding capacity for 20 more.
  The BDC report also finds that BDC staffing vacancies hinder timeliness of the application, renewal, inspection and complaint response processes.  In addition, chronic vacancies have hurt city funding for day care oversight.  According to a recent media report, the Health Department acknowledged that “any unspent money has to do with hiring issues,”
 and that it has not claimed $2.2 million in state funds over the last five years due to staff vacancies.  

Daycare Inspection Funding

According to the City’s Financial Management System (FMS), DOHMH Fiscal 2005 Adopted Budget contains $2 million in personal service (PS) costs for “Day Care Services.”  As of September 30, 2004, DOHMH had spent slightly less than $600,000 of this funding.  In terms of funding and actual spending in prior years, according to FMS, in Fiscal 2001, DOHMH had $1.6 million budgeted for “Daycare Services” and spent $2.2 million.  In Fiscal 2002 and 2003, the Adopted Budget included $2.4 million and actual expenditures were also $2.4 million.  In Fiscal 2004, the Adopted Budget was reduced to $2 million, but actual expenditures remained at $2.4 million.


In addition to the above PS costs, FMS also shows DOHMH spending on “Daycare Inspection Program” (PS) and Other Than Personal Service (OTPS) that has not been reflected in DOHMH’s Adopted Budget.  For example, in Fiscal 2004, PS expenditures for “Daycare Inspection Program” were $3.3 million and OTPS expenditures were approximately $200,000.  According to FMS, both of these categories contained zero funding in the Fiscal 2004 Adopted Budget.  In the current Fiscal Year, the PS costs for the “Daycare Inspection Program” in the Adopted Budget are zero, and yet, as of September 30, 2004, DOHMH has spent almost $800,000 in this category.

Based on the information available in FMS, DOHMH has consistently spent money in categories or “budget codes” in which funding has not been included at the time of adoption.  While it is understandable that DOHMH might need to spend additional funds beyond what it has budgeted during the course of the fiscal year, the fact that DOHMH apparently continues to spend in budget codes in which it has not included funding raises questions about planning and about whether other areas of DOHMH’s budget are being reduced to meet these expenses.  In addition, the current budgeting structure reduces opportunities for effective oversight.

Conclusions

The BDC report makes a series of overall recommendations, including: develop clear written procedures that ensure effective oversight of all day care facilities; improve dissemination and availability of information for parents and the public; decrease delays in application and renewal procedures; improve complaint recording and follow-up; improve information dissemination and technical assistance regarding regulations and compliance to operators and staff; adopt a critical incident-review process; streamline and harmonize state and city regulations; review BDC staffing positions and levels; increase interagency coordination; improve planned inspections in response to compliance issues; improve technological resources by implementing a universal information system and utilize mobile computers; and develop BDC performance objectives, obstacles and goals.  The Committees seek more information regarding the implementation of these recommendations to ensure that the city is doing everything within its power to improve day care oversight procedures and protect vulnerable children from harm. 
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