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OVERSIGHT

Special Education
On, October 7, 2005, at 10:00 a.m., the Committee on Education, chaired by Council Member Eva Moskowitz, will hold a hearing on the provision of special education services by the New York City Department of Education (the “Department”). The Department, parents, teachers and advocates are expected to testify.
Background And Rationale For the Oversight Hearing

Almost 140,000 New York City public and pre-school students, or about 1 in 8, are enrolled in publicly-funded special education programs that consume approximately $3.4 billion annually, or about one-quarter of the City’s total budget for public education.
  Yet, despite spending annually an average of almost $24,300 per special education student – more than twice the cost of general education instruction – dissatisfaction with special education services is widespread and pervasive, and has been so for decades.  The Committee, therefore, has often held hearings on special education. 

The term “special education” covers a wide range of services, making blanket generalizations misleading.  Services are available for children whose needs range from minor to extreme, and whose accommodations range from small adjustments to the school day, such as extra time to complete assignments, to therapies in a medical setting.  Many of these services are performed well, or at least without incident, by dedicated and talented professionals – including 1170 school psychologists, 2640 counselors, 2015 speech-language therapists and 1151 occupational therapists
 – who labor, year after year, with insufficient compensation or credit.  

Yet, a recent, comprehensive “management review and evaluation” performed by researchers at Harvard University (hereinafter, the “Management Review”) paints a stark picture of special education in New York City.
  The City, despite spending more per student than any other large city (or New York State, or the nation as a whole) and despite having more staff per pupil than any comparable school district in the country (and almost three times the national average), delivers special education services in a manner that is, by statistical measures, extremely deficient.
  Many students do not receive the services they are entitled to.  At any given time, between 10% and 29% of special education students are not receiving their mandated services, and the percentage of students who have been evaluated but have waited more than 60 days to receive services ranges from above 50% to more than 90%.
  Special education students “consistently underperform” their peers on standardized tests, and 45% drop out of school; a mere 28% graduate with a Regents diploma.
  

Parents and advocates echo these statistical facts in more human terms: according to many, the Department’s special education operations are slow, unresponsive, inefficient and frustrating.  The referral and evaluation process is lengthy and inefficient, and the quality of services is inconsistent.   Communication and parental input are seemingly discouraged, and the Department’s professional judgment is so poor that it loses the majority of “impartial hearings” challenging its decisions.
  The Department’s employees, in turn, echo these frustrations and add their own concerning lack of supervision, poor management and bad working conditions.

Mayor Bloomberg put the matter succinctly:  the system is “largely segregated and largely failing” and it “unmercifully ravages the lives and futures of our children.”
  The reasons for this include organizational and budgetary dysfunction within the Department, unresponsive or distracted upper management, data management practices unchanged since the late 1970s, the lack of staff in certain areas and the sheer volume of students with special needs.  

The Department’s poor performance is partly explained by the fact that it has been operating under a consent decree in what is commonly referred to as the Jose P litigation since December 1979.
  Jose P was brought against the Department to remedy a shocking indifference to the needs of severely disabled students.  It did prompt the Department to make measurable and meaningful reforms to its special education programs, but it has also evolved into a morass of consent decrees, addenda, and procedural requirements that are rooted in outdated ideas about learning disabilities, a belief in large bureaucracy, and intolerance of innovation.  The Department’s failings now stem more from inefficiency than deliberate indifference.  Yet, there is no suggestion that such judicial oversight will be lifted soon.  

The Children First Reforms To Special Education

At the last Committee oversight hearing on special education, in June 2003, the Department revealed its plan to address the problems plaguing special education.  Deputy Superintendent of Special Education Linda Wernikoff outlined the Chancellor’s “Children First” reforms to special education, which included:  

•
Hiring 200 new Instructional Support Specialists (“ISS”) to train special education teachers in the Orton-Gillingham teaching method.

•
Streamlining evaluation and referral by delegating initial evaluations and re-evaluations from the full Committee on Special Education to a smaller Instructional Support Committees, eliminating Special Education Supervisors and essentially relying upon school psychologists to do such work.

•
Adding 50 new Regional Administrators of Special Education (“RASE”) to supervise programs at the regional level and generally replacing “district” staff with “regional” staff, in parallel with the overall re-shaping of the Department under Children First.

•
Hiring new staff members, like “IEP teachers,” and instructional “Coaches” for District 75 programs, to train District 75 teachers in best practices, and adding an Office of Special Education Initiatives to manage special education policy and goals system wide.

•
Integrating special education students into general education classrooms (or “least restrictive environments”) and making principals responsible for these children’s success.

•
Separating the responsibility for procedural and legal compliance from responsibility for teaching, so that principals, teachers and other pedagogues could focus on effective instruction without transforming into “bean counters.”

These developments are also outlined in the Committee’s August 2003 report, “Too Little, Too Late:  Special Education in New York City.”
  Indeed, the Education Committee predicted many of the findings and recommendations of the Management Review, including the lack of IEP compliance, the fact that principals and other administrators do not understand how to provide special education, and the spectrum of delays in identifying, evaluating, and providing services to children with special needs.

Some of these changes have been implemented.  Some have been effective; others not.  The Management Review provides a detailed examination of the Department’s special education services and is described in greater detail below.  

The Management Review’s Findings and Recommendations
The Management Review, issued on September 23, 2005, was commissioned and paid for by the Department.  It was prepared to “critically assess” the Children First reorganizations of special education programs
 and it contains a dozen findings and recommendations on subjects ranging from management to student placement to data collection.  The full report is available on the Department’s website.
  At nearly 100 pages, it is compelling reading.  Although it commends the Department for its recent reform efforts and notes that some improvements have been made, it is largely critical of the Department’s performance.  A summary of the most salient findings and recommendations follows. 

Bad Data Management

The Department’s data-management system, used for day-to-day management as well as to track compliance information pursuant to Jose P, is antiquated and the data within it is inaccurate.  The system, known as “CAP,” dates from the late 1970s and cannot be used to analyze data system wide or to retrieve data about students in real time.  Instead, users must invoke one of 500 reports, or must request printouts that arrive by courier or facsimile, if at all.
  Thus, a teacher or principal cannot easily look up a special education students records, and by the time information arrives, it may be out of date.  Worse, the data is often inaccurate because the data entry is done poorly.  An audit by the Office of the Auditor General (“OAG”) what is it? last year found, among other things, that 28% of students were not attending the schools CAP said they were.
  OAG also found that 50% of students listed in CAP as awaiting services were already receiving them.  

Moreover, this inaccurate data is maintained in duplicate in all Regional offices, requiring couriers to “run records back and forth” trying (unsuccessfully) to keep everything in sync.
  The data is also frequently incomplete:  schools lack enough computers to enter and update student data and, in response to CAP’s failings, some administrators created their own data management systems.
  

As a result, special education services cannot be provided efficiently at any step of the process, from initial evaluation to IEP compliance.  For example, numerous “personnel at the Regional and school levels” stated that students might arrive at a school with a placement letter “and find that there had been no communication with the school . . . prior to their arrival.”
  Since the principal could not even look up the student’s evaluation information due to the limitations of CAP (to say nothing of arranging staffing or scheduling), placement would be delayed.  Worse, without accurate information, managers cannot make informed decisions.  Naturally, effective reform under these circumstances is impossible.

In response to these criticisms, the Department announced that it would spend $30 million of its $38 million new initiative (79% of the total) to improve its data management systems.

Overlapping or Unclear Responsibilities, And Deficient Communication

The Management Review devotes significant space to describing the complex bureaucratic structure of the Department’s special education programs, and explaining the ways in which staff responsibilities overlap, conflict, are unclear or have become subverted to other needs.  

For example, the Office of Special Education Initiatives is supposed to provide comprehensive review and accountability management of special education, but instead spends its time doing administrative work, “reacting to problems and ‘putting out fires’ [which] reduces the time available for the proactive management of special education.”
  Management is absent at the highest level:  some Regional Superintendents claimed to “[know] nothing about special education.”
 Down the chain of command, there is confusion because splitting compliance oversight from pedagogical supervision gave each lower-level managers two “reporting lines” to two different bosses.  In practical terms, one boss dominates.  Thus, some Instructional Support Specialists (“ISS’s”) report to their Local Instructional Superintendents, while others report to their Regional Administrators of Special Education.
  In some cases, neither manager feels empowered to make decisions, so no one does.  

The Management Review also found “a lack of communication . . . throughout the infrastructure” and “a strong disconnect between District 75 and Regional staff” that went as far as failing to inform District 75 staff that students would be pulled out class for impartial hearings.
  As a result, many children remain trapped in restrictive settings and it is “problematic and uncommon” to move any student from District 75 to a regular classroom.

These problems trickle down to the classroom level, where “IEP teachers” are supposed to attend initial IEP meetings and to cover for classroom teachers doing the same, yet “in practice, many individuals are unclear of the exact role of the IEP teacher” and that role varies from school to school, with some teachers doing compliance work.
  In addition, the newly-created ISSs are responsible for in-school teaching support, yet in some schools, “the special education and administrative personnel did not know the name of the person in the position of ISS.”

In summary, special education remains a bureaucratic tangle of conflicting, variable or unassigned responsibilities, causing outcomes to suffer.

Principals Lack Ownership Of Their Special Education Programs

Another goal of the Chancellor’s reforms was to require principals, rather than the former Special Education Supervisor, to be directly accountable for their special education students.  That goal has not been met for several reasons.  The elimination of Special Education Supervisors left a management void in many schools and was not filled by the new Regional structure.
  The principal’s lack of control over the school budget, detailed in the Committee’s November 30, 2004, hearing on school-based budgeting, and the lack of access to data described above, makes management difficult.  “The restructuring has consequently led to a bottleneck of resources at the Regional level and a lack of knowledge of best practice to implement change at the school level.”
  

Pre-Referral Interventions Do Not Work Well

The Department has implemented pre-referral programs to assist struggling children before referral to special education, and to ascertain whether referral is appropriate.  Academic Intervention Services (“AIS”) and Pupil Personnel Teams (“PPT”) are the two main programs.   Because these programs are targeted at children at risk of being held back, and because their goals are admittedly to reduce special education referrals, they are viewed by some advocates as delaying tactics to shut out children who belong in special education settings.

The Management Review found that these programs were “implemented inconsistently” and were “poorly run” at some schools.  Moreover, some schools “had no structure in place for the provision of intervention services” and their staff lacked “expertise in their implementation.”
  PPT teams were “often confused with” AIS programs, or used for children with behavioral problems or who had become involved with the Administration for Children’s Services, leaving AIS to support children with purely academic needs.
  In short, the pre-referral programs are characterized by “confusion” rather than effective intervention.

Referral, Evaluation And Placement Remain Slow

The Management Review was especially critical of the Department’s evaluation and referral operations, finding that responsibilities remain ill-defined, staff are overworked, and “large numbers of students [remain] segregated in separate classes.”

School psychologists, now solely responsible for initial evaluations, are overworked, and their role has expanded from evaluation to generating IEPs.
  This caused a backlog of late evaluations that resulted in 26% of students’ evaluations remaining incomplete for more than 60 days.  (It does not help that the timetables required by Jose P are so restrictive that they “place an added burden on personnel and may be contributing to non-compliance.”)
  English language learners remain at greater risk of mis-diagnosis as learning disabled.
  

The placement process, in turn, remains focused on placing students in segregated seats, rather than in inclusionary programs tailed to their needs.
  Innovative programs, such as Collaborative Team Teaching and inclusionary classes with special supports, are underused.
 Related services are typically provided during the school day, but outside the regular classroom, and there is a “disconnect between related services and the general education curriculum” that leaves students unable to progress through the grades.
  Students with behavioral problems are still shunted into District 75 classes.
  As they fall further behind, they become trapped in segregated classrooms, unable to join the mainstream.  As a result, more City students are segregated outside of normal classrooms than in other large cities (41% of City special education students, compared to 29% in Chicago and 33% in Los Angeles).  Among them, African-American students are almost 50% the most likely than white students to be outside the regular classroom.
  

The placement process itself is inefficient because it relies on inaccurate data, paper copies of student information, and “searching manually in a catalog” for available seats.  High school students face the added challenge of locating appropriate programs on their own, as part of the high school admissions process, without program descriptions in the High School Directory.
  As a result, as many as 92% of students are not placed more than 60 days after evaluation.

Due Process Costs Are High And Outcomes Are Poor

The Management Review also criticizes the Department’s “due process” system for resolving placement disputes with parents.  The Department spends $238 million, or 7% of its special education budget, on “due process” matters, most importantly “impartial hearings” and other dispute resolution procedures.  It loses the majority of them.
  

In part, the high cost is due to the City’s size, but in part it is also because of the poor quality of service that the Department provides, which generates complaints. The Department received more than 4,000 hearing requests last year, 26.7 times as many requests as in the Chicago school system, with only 2.5 times the student population.
  It loses the most cases for several reasons.  One reason is poor decision making in the first place.  Another is the consistent, frequent violation of students’ IEPs, combined with savvy parents who seek relief from a higher authority. Despite the heavy hearing load, the Department makes “virtually no use of mediation” instead of litigation, and it relies on overworked clinicians (psychologists, social workers, etc.) who handle 10-12 hearings a week, unsupervised by attorneys or legal experts, to represent the Department at these adversarial hearings.
  The outcomes are predictably poor for the Department.

The Medical Theory of Disability

The Management Review makes clear that the Department’s special education programs are driven by a “paradigm of service delivery” known as the “medical model,” under which children with disabilities are presumed to have medical “conditions” that must be “treated” in order to fix flaws within the child.
  It views special education as medicine, to be taken in a series of “related services” that are designed to cure a defect, rather than to modify pedagogy to suit the unique needs of the children.  

Generally, children with special needs do not need fixing.  Their teachers need to adjust their methods to suit the child’s needs.  One reason that the public schools often do such a bad job of special education is that they do not understand or apply this distinction.  While some children may have physiological or psychological impediments to learning that can be medically treated, modern, progressive pedagogy places many disabilities on a spectrum of behavior or function that requires modified teaching techniques, not medical attention.  A blind child, for example, cannot be cured by occupational therapy, but specialized instruction can enable the child to participate in the classroom as well as develop learning and life skills.  Pulling that child into segregated treatment programs may not help, however.  Moreover, the medical model is criticized as ignoring cultural and language differences among children, and as being responsible for the high incidence of minority and English language learners enrolled in such programs.

The Department’s delivery of special education, however, follows the medical model.  For example, school psychologists – clinical doctors – perform student assessments.
  The Department frequently removes children from the classroom for “placement” elsewhere, a practice that is “not only educationally questionable but is costly and unnecessary.”
  The mandates of State and federal law, as well as of Jose P, are built around this model of service delivery, which explain its prevalence, but which also impede reform and improvement. 

Conclusion

These topics will be the subject of the Education Committee’s oversight hearing on special education.
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