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          2  fantasy that it will make the pain go away.

          3                 CHAIRPERSON CLARKE:  I want to thank

          4  you for your testimony this afternoon.

          5                 MS. DEBROW:  Good afternoon, my name

          6  is Gwendolyn Debrow, and I am here as a resident and

          7  a citizen of Queens, and I am also here as a

          8  representative of the Green Party of New York State.

          9    And I would like to thank you for holding this

         10  hearing, I got an email about it, and I said, well,

         11  this is very important and I should be here to take

         12  a stand on it, and I'm glad to have the opportunity

         13  to speak before you.

         14                 I am glad that your Committee has

         15  adopted this resolution.  Is that correct?

         16                 CHAIRPERSON CLARKE:  Yes.

         17                 MS. DEBROW:  Okay, that is good news.

         18    I feel, I think that the State should not be in

         19  the business of killing people.  We do not have a

         20  right to take a person's life, the state is not in

         21  the business of creating a life, so I do not think

         22  that we should be in the business of taking

         23  someone's life just because that person, that

         24  individual committed a crime, a heinous, you known,

         25  a horrible crime.  I think it is reprehensible, and
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          2  I think we should get out of that sort of business.

          3  And it should not be politically motivated.

          4                 And I think the reason why we have

          5  the death penalty is because it is politically

          6  motivated.  Our current Governor was elected on that

          7  issue, and I think it is a quick answer to a complex

          8  issue.  And I do not think that we should be

          9  treating life so callously.

         10                 And also there is a racial aspect to

         11  this issue because when you go into a Criminal

         12  Court, most of the people you see there are people

         13  of color, and I do believe it is racially motivated,

         14  a lot of things in this country are racially

         15  motivated. And, unfortunately, citizens tend to go

         16  for the thing that sort of alleviates that kind of

         17  pain.  You know, they thing, you know, they think of

         18  people of color a form of like a scapegoat and that

         19  we cause a lot of the problems in society.  And I do

         20  not think that we do, and I think that this is a

         21  complex issue, and I think the rational minds should

         22  come forth.

         23                 And that is my statement.  Thank you.

         24                 CHAIRPERSON CLARKE:  I want to thank

         25  you.

              Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            164

          1  FIRE AND CRIMINAL JUSTICE SERVICES

          2                 SISTER CAMILLE DARIENZO:  My name is

          3  Sister Camille Darienzo.  I speak first as a Sister

          4  of Mercy.  My religious community has served the

          5  people of New York for 150 years teaching, healing

          6  and helping without discrimination.  In behalf of

          7  the National membership of over 5,000, I appeal for

          8  the passage of a moratorium on executions.  Our hope

          9  is that we will eventually abolish capital

         10  punishment entirely.

         11                 I speak out next as someone who spent

         12  40 years as an educator, 20 on the faculty of

         13  Brooklyn College, part of the City University of New

         14  York.  Most teachers understand that governmental

         15  decisions are teaching moments.  Each time a death

         16  sentence is carried out it conveys the message that

         17  violence is an acceptable way to solve problems and

         18  provide solace.  In fact, executions desensitize

         19  citizens to the sacredness of every human life.

         20                 We believe the use of the death

         21  penalty brings no peace to most people and

         22  contributes to greater societal violence. As Sister

         23  Helen Prejean says of a man who got his wish to see

         24  his daughter's murderer executed, and said at the

         25  end, it is not enough.  Sister Helen Prejean said it
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          2  is like giving a person dying of thirst a long drink

          3  of salt water.

          4                 I speak next as a human being who

          5  grieves with families of crime victims, especially

          6  children.  Children who have lost their parents and

          7  their support and their grandparents, whether they

          8  lost them because they were murdered or because the

          9  parents are being held away from them in prisons

         10  around this country.

         11                 Some 20 men and women are part of a

         12  Cherished Life Circle, I founded in 1993, to

         13  contribute to the public discourse about the death

         14  penalty, something you have engineered so

         15  wonderfully today.  On the first Sunday of each

         16  November we wear a different kind of hat, we provide

         17  an interfaith service for families and friends of

         18  murder victims, we do not talk about death penalty

         19  there.

         20                 Last year, I thought as Councilman

         21  Diaz spoke today, we welcomed a woman whose husband

         22  and brother, both taxi drivers had been murdered.

         23  Our services provide comfort and opportunities for

         24  mutual support and networking.  We offer no opinion

         25  on the death penalty, nothing.  Sometimes the
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          2  victim's family members do, though.  Very few of

          3  them, to my great astonishment, want capital

          4  punishment.

          5                 As a Cherished Life Circle we

          6  circulate a declaration of life signed now by more

          7  than 100,000 people.  The heart of that declaration

          8  says that should the signer, should I, the signer be

          9  executed, for instance, I would not want my killer

         10  to be executed, no matter how heinous the crime or

         11  severe the pain that I endured.  Our personal

         12  conviction is that strong.

         13                 We implore citizens of the United

         14  States to look at the problem of crime with new

         15  eyes.  Building more prisons and executing more

         16  people will not make our nation safer.  Building

         17  better schools and youth centers might do so.  We

         18  call upon our political leaders to uncover and

         19  analyze the factors that lead people to engage in

         20  criminal acts.  At very least, we ask them not to

         21  imitate the criminal acts of the people they would

         22  execute.

         23                 It occurs to us that so often when a

         24  person commits a crime, he is in a fury of passion,

         25  he is drugged out of his mind, he is irrational, he
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          2  is pressed beyond what is natural or normal, has

          3  been abused himself and makes the decision to take a

          4  life.  It seems absurd to us that in a court of law

          5  where presumably neither the judge nor the jury

          6  evidenced any of the conditions I have just

          7  detailed.  That they would choose the same violent

          8  act that the murderer chose himself, it makes no

          9  sense to imitate this behavior.

         10                 Finally, I offer a widely held

         11  conviction that God wills the repentance, not the

         12  destruction of the sinner.  Life without parole

         13  allows the gift of time for such soul searching, so

         14  that a conversion could happen and a life can be

         15  turned around within the confines that are provided.

         16                 I do not speak in a vacuum.  I have

         17  been for four years been a spiritual director and

         18  visitor to a man on death row in Terrahote, Indiana.

         19    Most recently, on June 6th, I sat across from

         20  David Paul Hammer on death row in that US

         21  Penitentiary in Terrahote.  Saved from an execution

         22  date of November 15th, 2000 by an appeal, which is

         23  still pending, he has since used his time and talent

         24  behind bars to mentor young people at risk of being

         25  seduced by crime, and to fund institutions that
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          2  protect three of them. Some of you may have realized

          3  that last Christmas we sold 30,000 of his Christmas

          4  cards to raise money for those institutions.

          5                 When we kill the criminal, I believe

          6  we kill something of ourselves, we poison our

          7  communal spirit.  I support the moratorium.

          8                 CHAIRPERSON CLARKE:  Thank you so

          9  much for your testimony here today.  The next

         10  panelist.

         11                 MR. GREENBERG:  Yes, good afternoon,

         12  Madam Chair. My name is Richard Greenberg and with

         13  me today is Joseph Nursey. We are from the Office of

         14  the Appellate Defender.  As you know, our office is

         15  a not- for- profit law firm of about 16 lawyers that

         16  represents indigent persons in appeals from their

         17  convictions and other post- conviction litigation.

         18                 Between the two of us, I would say we

         19  have more than well over 50 years of experience in

         20  the Criminal Justice System, both on the trial level

         21  and the appellate level.  And I think now as

         22  Appellate lawyers reviewing on the daily basis the

         23  transcripts and the records of those who have been

         24  convicted and who are long prison sentences in New

         25  York State prisons, we have a unique vantage point
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          2  from which to look at the Criminal Justice System,

          3  and I can tell you it is not a pretty sight.

          4                 On a daily basis we read transcripts

          5  and we see what goes on in the courts.  And for

          6  those who think we have a perfect system of justice,

          7  I have to say they are sadly mistaken.  On a routine

          8  basis, on a day- to- day basis I see people who were

          9  convicted of crimes when they had lawyers who were

         10  completely unprepared, who are ignorant of the most

         11  basic principles of law and rules of evidence,

         12  lawyers who did not have any theory of a case, did

         13  not know how to cross- examine a witness.  We see

         14  cases on a daily basis in which the judges are

         15  either biased or lack appropriate judicial

         16  temperament.  We see cases on a daily basis in which

         17  prosecutors manipulate evidence and commit other

         18  kinds of misconduct, not to see that justice is

         19  done, but to secure a conviction.  On a daily basis

         20  we see cases in which somebody has been either

         21  misidentified or falsely accused of a crime.  We see

         22  cases in which exculpatory evidence is not provided

         23  to the defense. These kinds of things go on all the

         24  time.

         25                 Now we are successful in some
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          2  percentage of our cases, maybe about 10 percent of

          3  our cases we are able to have a conviction

          4  overturned on appeal, where an Appellate Court looks

          5  at that and says, this is so egregious that we

          6  cannot allow this to stand.  But I can tell you that

          7  there are many, many more cases that should be

          8  reversed on appeal that where egregious errors have

          9  occurred that the Appellate Courts do not reverse.

         10  And that could be because of the sheer volume, they

         11  just do not have the time to look at it.  It can be

         12  because it is not politically possible for the

         13  Appellate Courts of this state to ever say sixty,

         14  seventy, ninety percent of the convictions are

         15  flawed.  But there is a vast number of convictions

         16  that are flawed.

         17                 Now we are able to have this debate,

         18  and I think this discussion, and I want to commend

         19  you for having this hearing. Actually, I neglected

         20  to say that at the outset, I think it is

         21  extraordinary what you are doing and it is wonderful

         22  that the Committee has voted in favor of the

         23  moratorium.  But we are able to have this

         24  discussion, and nationally we are able to have this

         25  discussion now, I think, because of something that
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          2  really extraordinary, and that is, we are coming to

          3  the end of this period that is a once in a lifetime

          4  window into the Criminal Justice System, and that is

          5  the DNA revolution.

          6                 Prior to the late 1980s and early

          7  1990s there was no such thing as DNA testing.  So in

          8  all the years preceding that, people would get

          9  convicted of crimes and they would either get

         10  sentences to long prison terms, or, in some cases,

         11  be put on death row, and in some cases executed

         12  based on what we traditionally know of as evidence,

         13  eyewitness identifications, confessions, other

         14  scientific evidence that may exist.  And what

         15  happened in the late eighties is the science of DNA

         16  became more advanced, and people were able to go

         17  back and look at people who had been convicted

         18  already, people are death row who were doing time

         19  based on convictions, and go back with DNA

         20  technology in those very few cases in which there

         21  had been some kind of forensic evidence like blood

         22  or semen, that was capable being tested and which

         23  that evidence had been preserved years later, so

         24  that they could go back to somebody who was

         25  convicted and who had been in prison for 15 years,
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          2  and say, you know what, the police still have the

          3  blood evidence, let's go test it.  And lo and

          4  behold, find out that that person was absolutely,

          5  unequivocally innocent of that crime.

          6                 And when we hear talk like we have

          7  today about the 101 or so persons who have been

          8  exonerated, that is just the tip of the iceberg.

          9  Those are the few lucky ones who were capable of

         10  being exonerated because there was some forensic DNA

         11  evidence, or some forensic evidence capable of being

         12  subjected to DNA testing years later.

         13                 And what has happened over the past

         14  decade is that we have seen all of these

         15  exonerations occur in cases where there have not

         16  been DNA testing in the front end.  Nowadays, that

         17  does not happen, nowadays, when someone is arrested

         18  for a rape or a murder, if there is blood or semen

         19  evidence, they can do a test, and they can say, you

         20  are the wrong person, go home, or you are the right

         21  person, and then there is no real question about it.

         22    But we have that window that we have had for the

         23  past decade of looking back in time.

         24                 And what do we look at?  We look at

         25  the people who have been exonerated and we say,
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          2  well, how did these mistakes occur, how were they

          3  convicted wrongly, now that we know they are really

          4  innocent?  And we say, well, there were eyewitness

          5  identifications, two, three, four eyewitness

          6  identifications, there were confessions, there were

          7  all kinds of other evidence,  a mounting of evidence

          8  that seemed to be unassailable that we now know is

          9  garbage, is worth nothing.  And that calls into

         10  question the whole basis of our justice system,

         11  because now we know, eyewitness identifications are

         12  not reliable, confessions are not reliable, jail

         13  house snitches are not reliable, you know, junk

         14  science of hair, or I looked under a microscope and

         15  it is the person's hair.  That is not reliable.  And

         16  so in all of these cases that we have today, because

         17  the vast majority of cases do not involve forensic

         18  evidence capable of DNA testing.  We now know that

         19  all of these pillars of the justice system have to

         20  be called into question.

         21                 And so as this kind of window, this

         22  unique window into the justice system ends, we have

         23  to take with us what we have learned from that,

         24  which is things that we thought were unassailable

         25  are oftentimes extremely unreliable.  And there are
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          2  so many opportunities for an innocent person to be

          3  convicted, to have the Appellate Court look at it

          4  answered say, sorry, the conviction is affirmed, we

          5  find nothing wrong with this.  An to go through the

          6  court system and get no relief.  And we know that is

          7  the case.

          8                 In New York State alone we have

          9  70,000 prisoners in our State prisons doing long

         10  sentences for felonies.  If 10 percent, if only 10

         11  percent of them are wrongly convicted, that is 7,000

         12  people.  And I suggest that the numbers are probably

         13  much higher than that.  The Liebman Study shows 50

         14  or 60 or 70 percent are wrongfully convicted.

         15                 And I just want to suggest that there

         16  is another scientific revolution about to occur, I

         17  believe.  And that is something that we are just

         18  seeing the beginnings of now, and that is the

         19  science of eyewitness identification, because most

         20  people who are convicted are convicted on the word

         21  of somebody who said, oftentimes perfectly well

         22  meaning, perfectly honestly, that is the person who

         23  committed this crime.  I saw the person and I will

         24  never forget that face.  And that is probably the

         25  most powerful evidence that could ever come into a
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          2  courtroom, because juries will hear that, and this

          3  person has no basis to lie, no reason to fabricate,

          4  and juries listen to that and they think that is

          5  absolute gospel. What we now know and we are just

          6  seeing the beginnings of this coming into the

          7  courts, is if there is a body of science that has

          8  developed over 20 years that shows that these kinds

          9  of eyewitness identifications are extremely

         10  unreliable.  That they are so subject other mistake

         11  and error because of police suggestiveness, because

         12  of the frailties of the human mind, which is not a

         13  camera.  A person sees a crime does not take a

         14  snapshot and cannot remember that face.  Cross-

         15  racial identifications are completely subject to

         16  error.

         17                 There is a whole body of evidence, I

         18  do not need to go into the details of it now, there

         19  is what they call, weapon focus.  When you look at a

         20  weapon,  if somebody has a gun, that is what you are

         21  focusing on, not the face.  There is a body of

         22  psychological science now that is really uncontested

         23  and unassailable that is beginning to enter our

         24  courts.  And just last year the New York Court of

         25  Appeals for the first time said that the defense is
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          2  allowed to put on experts to explain these things to

          3  juries.  And what we are going to see now, more and

          4  more, is that cases where somebody was convicted or

          5  is being prosecuted on the basis of an

          6  identification, that these cases are going to be

          7  open to attack.

          8                 So the question really is, we know

          9  that our prisons are filled with a number, a large

         10  number of innocent people.  Many of them are on

         11  death rows around the country.  The question is,

         12  whether we as a society can tolerate that?  And I

         13  know that there have been some who spoke out today

         14  who think that we can tolerate that.  And may be as

         15  a society one could take the position that that is

         16  tolerable, if someone is spending the time in

         17  prison.  But I do not know how anybody could ever

         18  say that that is tolerable when the sentence is

         19  death.

         20                 I want to conclude and pass it along

         21  to Joe for a moment, because I think he has even a

         22  more unique perspective here. But I just want

         23  mention a cartoon I once saw in the New Yorker

         24  Magazine some time ago, which has stayed with me.

         25  It was a cartoon showing a lawyer dressed in a suit
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          2  and a briefcase standing at a grave site in a

          3  cemetery.  And the caption under that cartoon was:

          4  Congratulations, your death sentence has been

          5  overturned on appeal. And that is the one thing that

          6  cannot be overturned on appeal.

          7                 So I think the moratorium is a

          8  brilliant idea, and I fully support it, and I praise

          9  you for doing this, and I thank you for your time.

         10                 CHAIRPERSON CLARKE:  Thank you, thank

         11  you very much. Our next panelist.

         12                 MR. NURSEY:  Good afternoon.  I am

         13  Joseph Nursey. I am also from the Office of the

         14  Appellate Defender, and I come here with maybe a

         15  little bit different perspective in that most of the

         16  other speakers here are long time New Yorkers, where

         17  I am a newcomer to New York.

         18                 I have spent most of my legal career

         19  in the South, where unfortunately the use of the

         20  death penalty has become very common place.  I

         21  represented indigents since, beginning about 1978, I

         22  have represented indigent persons in death penalty

         23  cases both at the trial level and in post-

         24  conviction level in states such as Georgia, Florida,

         25  Louisiana, Mississippi, South Carolina and Arkansas.
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          2    And I can say from real world, hands- on

          3  experience that the type of problems and inequities

          4  in the death penalty system that we hear from the

          5  experts who do these studies, people like Professor

          6  Liebman and Professor Baldus' Study of Racial

          7  Discrimination and the Application Death Penalty,

          8  and the ABA's concerns about the inadequacies of the

          9  attorneys representing in the death penalty, all

         10  those are very, very, very true.  In fact, the

         11  situation is even worse than what those studies make

         12  it appear to be.

         13                 There are more than 20,000 murders

         14  committed every year in the United States.  And

         15  about one to two percent of those murders end up

         16  resulting in a death penalty.  And the question we

         17  face as a society, whether for the death penalty or

         18  against the death penalty, the question we face as a

         19  society is, how are we making these decisions, how

         20  are we dividing out the 98 to 99 percent of these

         21  people who get sentences of imprisonment for

         22  committing murder, and the one or two percent of

         23  these people who are getting sentenced death for

         24  committing these murders?  And I have to say as a

         25  society we are doing a really rotten job of doing
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          2  that dividing out.

          3                 We have other problems, I do not want

          4  to repeat the testimony you have heard today from

          5  all the speakers, some of whom, like James Liebman

          6  and Ron Tabak, I have known for years, others, I

          7  have just met them today, but I have known of their

          8  work for years.  And all the documentation of the

          9  racial disparities in the application of death

         10  penalty, geographic disparities, the disparities

         11  caused by poor counsel, the disparities caused by

         12  social biases, all these things.  I would like to

         13  not repeat those things, but maybe sort of look at

         14  some perspectives, maybe coming from, the unique

         15  perspective I have from representing all these

         16  people.

         17                 And I know this that if we have a

         18  system where one to two percent of murderers get

         19  sentenced to death and 98 percent do not, it would

         20  be a more rational and more fair system than we have

         21  now, to at the first court appearance for each

         22  person charged with murder, pull out one to two

         23  percent of those people, one or two out of every

         24  100, take them outside the courtroom and put a

         25  bullet in their head and kill them.  That would be a
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          2  more fair and equitable system than we have now.

          3  Because if you did that, you would get rid of racial

          4  discrimination in the application of death penalty,

          5  we would get rid of the problems of ineffectiveness

          6  of counsel, we would get rid of the problems of

          7  geographic bias in the application of death penalty.

          8    We could not, as a society, tolerate a system

          9  where we pull people out of court and put a bullet

         10  in their head.  We would be outraged, we would be

         11  the pariah of the world if we did that.  So why do

         12  we tolerate a system that now is every bit as

         13  arbitrary of that in making that decision of who

         14  these one to two percent murderers are to be

         15  sentenced to death?

         16                 If the death penalty is not reserved

         17  for the most hardened criminals and for the worst of

         18  crimes, and it is not, for every person on death

         19  row, in the murders that got people on death row,

         20  they are horrible, horrible, unspeakable, horrendous

         21  crimes. But for every person on death row I could go

         22  into the general population, people serving life

         23  imprisonment or terms of years and pull out any

         24  number of people who committed crimes that were just

         25  as bad, just as horrendous, just as horrible.  And
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          2  there is an extraordinary number of first offenders

          3  on the nation's death row, and we are talking here

          4  about the development of science along with the

          5  development of DNA science, there is becoming a

          6  development of understanding of the astounding

          7  percentage of people who are either mentally

          8  retarded or who are right at the border line, maybe

          9  not officially mentally retarded, but at the border

         10  line of mental retardation who are on death row.

         11                 So if the decision is not based on

         12  the most hardened criminals or the worst crime, what

         13  is the decision based on?  And the decision is based

         14  simply on this, the death penalty is part of the

         15  political process, it is not a part of the Criminal

         16  Justice System.  Its decisions on seeking the death

         17  penalty are based on political considerations and

         18  prejudices that have existed in society forever.

         19                 I know there is sort of a sense in

         20  the judiciary in New York that New York is not going

         21  to have the problems that exist in the death penalty

         22  in the rest of the country.  They are saying here in

         23  New York we are putting all sorts of money into the

         24  death penalty defense.  We are really funding it

         25  better than anybody has seen anywhere else in the
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          2  country.  And we are hearing that we are sensitive

          3  to this issue of racial discrimination.  So we are

          4  not going to have these kind of problems here in New

          5  York.  Well we are just getting started with our new

          6  death penalty statute and these things are already

          7  problems.  We can see the same racial disparities,

          8  even in just the six people who have already been

          9  put on death row in New York.  And even though we

         10  already only have six people on death row in New

         11  York, I know of at least one, at least one, African-

         12  American man who was sentenced to death before an

         13  all white jury.  Where the prosecutor used all of

         14  his jury strikes to remove all of the African-

         15  American jurors.

         16                 Now sentencing African- American

         17  persons to death in front of all white juries is a

         18  practice that belongs in a different time and a

         19  different place, in a time that we do not want to be

         20  associated with.  But it is happening, it's

         21  happening here in New York.  And you look at, we

         22  have six people on death row, three of them come

         23  from one county, Suffolk County.  Fifty percent of

         24  New York's death row comes from Suffolk County.  I

         25  sincerely doubt that the homicide problem in Suffolk
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          2  County is any worse than the homicide problem

          3  anywhere else in the State of New York.  So why do

          4  we have 50 percent of the cases coming from that one

          5  county?  We are seeing the same disparities in New

          6  York that we see everywhere else in the country.

          7                 You go to every state that has the

          8  death penalty, and you find the death sentences are

          9  concentrated in certain, specific counties and where

         10  it is not occurring in the rest of state.  A system

         11  that makes the decision about whether or not to

         12  impose the death penalty as punishment, it is based

         13  on happenstance of the county where the crime

         14  occurred is no less arbitrary than a roulette wheel

         15  or a system based on being struck by lightening. And

         16  we are seeing that occurring now in New York.

         17                 And there is one thing that is not in

         18  the context of the written testimony that I

         19  presented today, but I have heard during the

         20  testimony here at the hearing, I would like to talk

         21  about, and that was that there is no proof that any

         22  innocent person has been executed in the United

         23  States, there is no demonstrable proof that any

         24  innocent person has been executed.  And we have

         25  heard Professor Liebman give a great explanation of
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          2  why that does not happen, because you know the

          3  records get destroyed.  And also, the simple fact is

          4  once somebody is executed, the investigation stops.

          5  You know the lawyers, the investigators they have

          6  got to go on to helping the living.  They cannot

          7  follow up on what happened to the dead.

          8                 But I can give a real world example

          9  of, that backs up my belief that we have had an

         10  innocent person executed in the United States.  I

         11  cannot tell you the name of that person, I cannot

         12  tell you the state, I cannot tell you where it

         13  happened, but I know that there are two young men in

         14  Florida, last names Miller and Gent, I apologize for

         15  not remembering their first names, and I did not

         16  represent them, but I was involved in that case in

         17  the sense of consulting with the lawyers who were

         18  representing them.  They came within one day of

         19  being executed, one day.  There case had already

         20  made it through the State of Florida's Appeals

         21  System, it had already gotten through the United

         22  States District Court and the federal court system.

         23  It was at the Federal Court of Appeals in Atlanta,

         24  Georgia, when they got a stay of execution, one day

         25  before they were supposed to be executed.  And that

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            185

          1  FIRE AND CRIMINAL JUSTICE SERVICES

          2  stay of execution was not based on anything to do

          3  with innocence, it was based on what other people

          4  called technical, legal issues.  And the only reason

          5  they got that stay of execution was the makeup, the

          6  political leanings of the three judges who heard

          7  their application for stay of execution.  Had it

          8  been different three judges, they would have been

          9  executed that next day.

         10                 Months and years later, through

         11  further investigation the evidence arose that

         12  exonerated them, it showed their innocence.  I know

         13  there are people who went to that federal court that

         14  one day before execution with these technical

         15  reasons for stay of execution who did not get the

         16  political leanings of those three judges, who were

         17  executed, who had there been further investigation,

         18  something would have been uncovered.

         19                 Miller and Gent are the closest that

         20  we can get of living proof that there probably has

         21  been an innocent person executed in the United

         22  States.

         23                 For all these reasons, I am just

         24  thrilled that the Committee has passed the

         25  resolution, and I hope that it goes on so the full
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          2  Council passes it.

          3                 Thank you.

          4                 CHAIRPERSON CLARKE:  Thank you so

          5  much for your testimony.

          6                 And now our final panelist for today.

          7                 MR. BOSCO:  Yes, we were asked to

          8  bring extra copies, and I know it's some relief that

          9  it is a one- page one.

         10                 You know we started the room with 100

         11  people, I know in a room of 100 people I would

         12  rarely be the most educated. Sometimes I may be the

         13  smartest, but even in this room my mother is here,

         14  so that is right out.  I sometimes would be the most

         15  honest, and today I can - -

         16                 UNIDENTIFIED SPEAKER:  Speak up.

         17                 MR. BOSCO:  I'm sorry.  I was saying

         18  in a room of 100, sometimes I probably would be the

         19  most honest, that is not going to be the case today.

         20    And out of a room of 100, well this has never

         21  happened before, I am the last to speak.

         22                 I would also like to flatter the

         23  Council, I know this is an issue, it is very

         24  difficult to change people's minds. I think a five

         25  to two vote, I know that vote would be the same at
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          2  10 o'clock, but you did come, you listened, you made

          3  comments, and several members of the Council who are

          4  not on the Committee came, and I will compliment me

          5  for that.

          6                 On the issue of its future, I promise

          7  you, some people just said that this is a back door

          8  approach to opposing the death penalty.  I do not

          9  see what is dishonest about that, is not that just

         10  politics?  And I do not really care whether it's

         11  taken at face value or front door or a back door.  I

         12  think the moratorium has many valid reasons to be

         13  for the resolution.  However, I am actually going to

         14  speak, not position to the death penalty.  As I

         15  said, I intend to be quite dishonest.

         16                 I certainly apply cold and

         17  dispassionate reasons to the position that I wish to

         18  take very effectively, but today I am going just

         19  simply sway your emotions and even fall solo as to

         20  list celebrity endorsements.

         21                 I am one of the invited speakers, my

         22  credentials are rather unfortunate and rather solid.

         23    I guess, Mr. Kaczynski, who knows something of my

         24  family history, had an invitation sent to me.

         25                 One of the great counter- arguments
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          2  the death penalty opponents face is the challenge:

          3                  "If it were your wife or brother or

          4  child who was murdered, you would feel differently."

          5    And that is where my credentials get very solid.

          6                 In 1993, a weird 18- year- old boy

          7  crept up a staircase to a bedroom where my brother

          8  and my sister- in- law were sleeping and infused

          9  their brains with some hot lead, and I did not feel

         10  differently.  I never felt that that boy's parents,

         11  who had lost their child, as surely as my parents

         12  had lost theirs, and who had the added burden of

         13  shame, needed to suffer more.  An 18- year old's

         14  hanging, this was Montana, would not give back my

         15  dead, nor would it give me closure, which I regard

         16  as a myth, a politician's fiction.  Spare me,

         17  please, your feel- good vengeance.

         18                 Probably the nation's #1 death

         19  penalty advocate is, ex officio, the champion of the

         20  closure, the US Attorney General, who reveres life

         21  so much that he opposes doctor- patient assisted

         22  suicide in every form and instance, except one.

         23  That would be when he, himself, assisted Timothy

         24  McVeigh's suicide.  Mr. Ashcroft needs, at the very

         25  least, to develop a sense of irony.  Celebrity
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          2  endorsement number one.

          3                 Probably the #1 opponent to the death

          4  penalty, and the most famous, is the Pope.  His

          5  reverence for life seems less situational than

          6  Ashcroft's.  The Catholic Church, with it's motto,

          7   "do no unnecessary harm," is against euthanasia,

          8  war, terrorism, abortion and the death penalty.  For

          9  its consistency, it has won few plaudits.  Frankly,

         10  I would advise the good Fathers in Rome that you do

         11  not squander your moral authority every time you

         12  practice a little consensus politics or show some

         13  flexibility.  I would tell Pope John paul the same

         14  thing I would tell Governor Pataki: In a changing

         15  universe, it is good sometimes to change your mind.

         16                 Of course, Governor Pataki is

         17  Governor because Mario Cuomo didn't.  While some

         18  reasons for a death penalty are at least, or at

         19  best, arguable, the #1 reason is cynical, votes.

         20  Polls show the public supports the death penalty.

         21  However,when the life without- parole alternative is

         22  given, that support falls steeply. Beyond this, I

         23  submit that opposition to the death penalty is

         24  quintessentially and historically American.  In my

         25  research, I found two legends of American law
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          2  enforcement who eschewed the taking of lives, even

          3  after, like myself, they each lost a pair of loved

          4  ones to murder.

          5                 The first, a true super hero, was a

          6  millionaire orphan during the depression.  As a

          7  child of murdered parents, he pledged himself and

          8  his considerable inheritance to a personal anti-

          9  crime crusade.  And he did it right here in Gotham:

         10  Bruce Wayne was one of us, and an embodiment of the

         11  best in us.  In 60 odd years of confronting the

         12  worst, the worst of the worst of human evil, he

         13  never took another's life.  Oh, I left something

         14  out.  The worst of human evil, face- to- face, fist-

         15  to- fist, he never had to take anyone else's life.

         16                 The other archetype of American

         17  justice was the Western marshal, Wyatt Earp.  I mean

         18  the one in the John Ford/Henry Fonda movie.  The

         19  picture starts with four Earp brothers and end with

         20  two.  Wyatt and Virgil have cornered that Walter

         21  Brennan character, the man who murdered their

         22  brothers, and the meanest man in the history of

         23  cinema.  "Don't shoot!" He shouts, and Wyatt

         24  answers, "I ain't gonna kill you, old man.  I hope

         25  you live a hundred years.  Maybe then you will feel
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          2  what my Dad's gonna feel." How primitive, by

          3  contrast, is the primordial eye- for- an- eye brand

          4  of sentencing in present- day  America?  How can it

          5  be that those who write our comic books and our

          6  movies know so much better than those who write our

          7  laws, where, when and why to limit violence, know

          8  what is justice, what is useless vengeance?

          9                 I urge the support of this

         10  resolution.

         11                 CHAIRPERSON CLARKE:  I want to thank

         12  you all for providing your testimony here today.

         13  This has been a very enlightening hearing.  I think

         14  that we have really embarked upon a real movement

         15  that to a large extent provides us with an

         16  opportunity for evolution as a society.  Our ability

         17  to recognize, as a body, at least as a Committee to

         18  recommend to our colleagues that this moratorium

         19  resolution move forward really is taking the most

         20  primitive of values, which is vengeance, and

         21  spinning it on its head, and taking us to another

         22  level of understanding as human beings.  And for

         23  that I am grateful to my colleagues today.

         24                 It was a great challenge to us in the

         25  times that we live in, but certainly, given the
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          2  times that we live in, if in fact we are brave

          3  enough and we are strong enough to take this

          4  moratorium to the next level, I think that we are

          5  certainly doing a service not only to ourselves, but

          6  for future generations to come.

          7                 And so with that, I'm closing - -

          8  Before I close, before I close, and this had dawned

          9  on me before, but I would like to, first of all,

         10  acknowledge that are a number of individuals on the

         11  City Council staff that make it possible for us to

         12  be able to bring these issues to the fore for the

         13  people of the City of New York.  One of those

         14  individuals is sitting on my right today, and that

         15  is Mr. Lou Vetrone.  Mr. Vetrone has been my partner

         16  in crime, as some might say, as the new Chair of

         17  this Committee, he has been very encouraging, he has

         18  been extremely diligent, he is a brilliant young

         19  man, and he is going to be going on to doing some

         20  greater things in Westchester County.  I want to

         21  thank you, Lou, for being here for me as a new

         22  Chair, a female, heading up a Committee on Fire and

         23  Criminal Justice Services, which has been unheard of

         24  previously.  And just to say good luck to you and

         25  your family, and you will be surely missed here.
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          2                 I want to also thank, of course, our

          3  Fiscal person, Mr. Andy Grossman.  I would like to

          4  thank my staff person, Tara Martin, and many of the

          5  other Council staff.  Our Sergeant- At- Arms, who

          6  made this seamless transition for us today.

          7                 And again, all of you, for being

          8  here, both giving the support, for bringing your

          9  voices to light.  I heard the voice of the

         10  opposition state that they were not as organized,

         11  but the sentiment is out there.  And certainly that

         12  may, in fact, be the case, but I think as a society

         13  we coalesce and organize behind issues that are

         14  preeminence to us.  And the fact that there is no

         15  organized agenda out there to really promote the

         16  death penalty, has me believe that there are some

         17  issues within that movement, just within the core of

         18  each individual's being.  That to stand up and talk

         19  about the taking of a life, or to even stand up and

         20  say we should not even examine this at this stage of

         21  our humanity makes it very hard for them to

         22  organize.  So I want to thank those of you who were

         23  able to organize, who have been organizing

         24  traditionally for keeping the faith.

         25                 And certainly that window of
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          2  opportunity you have talked about today, is our, we

          3  are walking through that window right now.

          4                 Thank you very much.

          5                 MR. TABAK:  Madam Chair, I just

          6  wanted to say one 15- second thing.

          7                 CHAIRPERSON CLARKE:  Would you just

          8  identify yourself?

          9                 MR. TABAK:  Donald Tabak.  When the

         10  New York State Legislature passed the death penalty

         11  law, they never had a hearing in the State Senate or

         12  the State Assembly.  So I, that gives me all the

         13  more reason to commend you, as the Chair of this

         14  Committee, for having held this hearing.

         15                 CHAIRPERSON CLARKE:  Thank you.  The

         16  meeting is adjourned.

         17                 (Hearing adjourned at 3:00 p.m.)

         18                 (The following testimony was read

         19  into the record.)

         20

         21  Testimony of:

         22  Rev. Jesse L. Jackson, Sr.

         23  Rainbow/Push Coalition

         24  Loss Angeles Bureau

         25
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          2                 Speaker Miller, members of this

          3  esteemed Council, I deeply regret that I am unable

          4  to attend this mornings historic hearings but,

          5  respectfully request that you accept my written

          6  statement and allow it to be read aloud and

          7  incorporated into the record.

          8                 Let me start by expressing my sincere

          9  gratitude and admiration for Councilman Bill

         10  Perkins' courageous action in introducing Resolution

         11  12- A calling for a moratorium on executions. Given

         12  the extraordinary politicization of the death

         13  penalty today, this resolution, should it pass,

         14  would demonstrate that the Council members of the

         15  great City of New York are willing to do what is

         16  right even in the face of potential criticism from

         17  your constituents.  In the hours to come, as you

         18  hear impassioned testimony on both sides of this

         19  contentious issue, wrestle with your consciences and

         20  ponder your individual votes, remember it was Martin

         21  Luther King, Jr. Who said, "The ultimate measure of

         22  a man is not where he stands in moments of comfort

         23  and convenience, but where he stands during

         24  challenge and controversy."

         25                 First and foremost, I have the

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            196

          1  FIRE AND CRIMINAL JUSTICE SERVICES

          2  deepest sympathy for the victims of violent crime

          3  and their families and loved ones left behind but,

          4  the death penalty is not the best way to acknowledge

          5  their grief.  Certainly there are some criminals in

          6  our society who do not deserve ever to live outside

          7  of prison walls.  But we can keep these dangerous

          8  individuals incarcerated without the possibility of

          9  parole until they die or until they become harmless

         10  to society.  While our hearts continue to ache for

         11  the victims in any tragedy and their surviving

         12  family and friends, the social ramifications of

         13  continuing the cycle of killings extends well beyond

         14  the individual cases.

         15                 The death penalty is a human rights

         16  issue.  Whenever I travel abroad and speak out to

         17  protest human rights abuses in other countries, I am

         18  confronted with our own abuses, tops among them

         19  being our application of the death penalty.  We

         20  execute the mentally retarded, we execute those who

         21  were minors at the time of their offenses, we

         22  execute the mentally incompetent.  To lead the

         23  world, America must have moral authority, yet one of

         24  the weakest links in our moral armor is our resort

         25  to legal executions.
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          2                 I have personally witnessed an

          3  execution and it was one of the most heart-

          4  wrenching events imaginable.  The legal lynching of

          5  Gary Graham in Texas was one of the most

          6  reprehensible things a state can do to one of its

          7  own citizens.  I wept uncontrollably.  In the few

          8  moments he had before he was put to death, Gary

          9  Graham not only continued to proclaim his innocence,

         10  but he challenged us also to end this senseless,

         11  state sanctioned slaughter we call capital

         12  punishment.  He said, "Push the moratorium for all

         13  Black people."  We must take his challenge and go

         14  even further.  We must push the moratorium for all

         15  people.

         16                 There is information proving that

         17  across the nation the death penalty system is so

         18  judicially bankrupt that it could only be continued

         19  by a government that is morally bankrupt.  I meet

         20  people every day, in every city and state, who are

         21  outraged by our continued practice of capital

         22  punishment.  Those who watch polls cannot help but

         23  notice that support for the death penalty stands at

         24  its lowest level in almost 20 years, and that

         25  support drops dramatically when life in prison
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          2  without the possibility of parole is an option.  But

          3  as leaders you must do more than measure public

          4  opinion, you must mold it, and today you are given

          5  that extraordinary opportunity.  Do not take this

          6  responsibility lightly.

          7                 More jails, one strike policies and

          8  increased sentences are not the answer.  Bold

          9  leadership that imposes a moratorium is the answer.

         10  The system is too fundamentally flawed to continue

         11  tinkering around its edges with anything less than a

         12  moratorium.  Congressman Jesse Jackson, Jr. Is

         13  leading the call for a moratorium with his H.R.

         14  4162, The Accuracy In Judicial Administration Act of

         15  2000 (AJA).  The AJA calls for a minimum seven- year

         16  national moratorium on all executions until all

         17  inmates sitting on death row right now have a chance

         18  to explore potentially exculpatory DNA and other

         19  evidence.

         20                 But DNA evidence in no silver bullet.

         21    DNA does not racially profile, police do.  DNA

         22  does not beat confessions out of suspects, police

         23  do.  DNA does not preemptively strike minorities

         24  from the jury, prosecutors do.  DNA does not cross-

         25  examine witnesses and challenge circumstantial
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          2  evidence, competent lawyers do.  DNA cannot hire you

          3  a legal "dream team," defendants with money do.  DNA

          4  does not test the ballistics of a gun, an

          5  adequately- funded crime lab does.  DNA does not

          6  have political ambition, prosecutors and judges do.

          7  DNA does not appoint boards of pardons and paroles,

          8  governors do.  DNA does not appoint federal judges,

          9  presidents do.  DNA does not have political

         10  aspirations. Yes, DNA is very important, but it

         11  would not have helped Gary Graham, just like it

         12  cannot help most people sitting on death row right

         13  now.

         14                 I take comfort and solace in the

         15  strides for decency and humanity that we have made

         16  in my adopted state of Illinois. Governor George

         17  Ryan has taken the bold and courageous step of

         18  declaring a moratorium on all executions in this

         19  state.  Our Republican Governor took this

         20  unprecedented action when Illinois had executed

         21  twelve individuals and exonerated its thirteenth

         22  wrongfully convicted death row inmate.  This was a

         23  true act of courage.  Regardless of whether the

         24  basis of one's conviction is solid or questionable,

         25  no one will be executed under Governor Ryan's watch.
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          2    And let us not forget it was exactly one year ago

          3  today that President Bush's brother, Governor Jeb

          4  Bush, signed into law a bill forbidding the

          5  execution of the mentally retarded in Florida.

          6                 As you well know by now, the

          7  application of the death penalty across the United

          8  States has been shown to be arbitrary, capricious

          9  and unfair.  A June 2000 Columbia University study

         10  entitled, "A Broken System" determined that

         11  appellate review of death sentences nationwide had

         12  found reversible error in 68 percent of these cases;

         13  that in 82 percent of the cases retired after

         14  reversal, a death sentence was not issued.

         15  Furthermore, capital cases are exorbitantly

         16  expensive.  There is no question that the millions

         17  of dollars spent on capital punishment takes away

         18  resources for other community interests such as

         19  schools, hospitals, public safety and jobs.

         20                 While the state of the death penalty

         21  in Illinois has been the catalyst for much needed

         22  change, such near- tragic errors are occurring all

         23  across the country.  This is a nationwide problem.

         24  The national dialogue has been rekindled.  Public

         25  concern over the growing number of wrongfully
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          2  convicted men and women released from death row

          3  continues to mount.  Just recently the 101st person

          4  since 1977 was release from death row, having been

          5  exonerated.  One hundred and one wrongfully

          6  convicted people in 24 states released as a result

          7  of the tireless work of attorneys, law students,

          8  family members and concerned citizens who did not

          9  give up the fight.  Were the system left up to its

         10  own devices, one hundred and one innocent people

         11  would have been silenced, which begs the further

         12  question:  How many innocent people have we in fact

         13  executed?  Thankfully, wrongful convictions can be

         14  overturned, but more importantly, wrongful

         15  executions can never be undone.

         16                 I firmly believe it is neither our

         17  job nor our right as a people, as a government or as

         18  a country, to use homicide as an instrument of

         19  social policy.  I oppose capital punishment in all

         20  circumstances as inherently cruel and as a violation

         21  of the right to life and of the fundamental dignity

         22  which all human beings possess.  The only possible

         23  justification for the death penalty is vengeance,

         24  but the Lord says, "Vengeance is mine."  Our

         25  government should not be in the business of revenge.
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          2    Justice, not revenge, is the proper role for

          3  government.  If one of the most fundamental aspects

          4  of human development is learning by example, what

          5  then are we teaching our children by carrying out

          6  the barbaric practice of killing our own citizens?

          7  As Gandhi so simply put it, "An eye for an eye

          8  leaves the whole world blind."  I believe that the

          9  commandment, "Thou shalt not kill" applies to judges

         10  and juries as well as to everyone else.

         11                 Pro- death penalty politicians are

         12  too often guided by what they perceive to be popular

         13  opinion, consequently they sacrifice an opportunity

         14  to come down on the right side of history. Instead

         15  we would all do well to reflect on the honorable

         16  actions of Governor Ryan who heeded the words of Dr.

         17  Martin Luther King, Jr. Who stated, "Cowardice asks

         18  the question, is it safe?  Expediency asks the

         19  question, is it political?  Vanity asks the

         20  question, is it popular?  But conscience asks the

         21  question, is it right?  And there comes a time when

         22  one must take a position that is neither safe, nor

         23  political, nor popular, but he must take it because

         24  his conscience tells him that it is right."

         25                 There is no doubt we have an
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          2  imperfecta system in place yet there is no margin

          3  for error in capital punishment cases. By voting in

          4  support of Resolution 12- A, you would be setting an

          5  example of courage over cowardice, of humanity over

          6  brutality. Your call for a moratorium will follow in

          7  the best traditions of Dr. King, Nelson Mandela,

          8  Mahatma Gandhi and Cesar Chavez.  Passage of

          9  Resolution 12- A would make it clear that you remain

         10  committed to the principles of justice and fairness.

         11    Your leadership on this important issue is both

         12  welcome and necessary and it will resonate across

         13  the United States.

         14                 In reading Thurgood Marshall's

         15  opinion in the 1972 Furman v Georgia decision

         16  abolishing the death penalty in the United States, I

         17  am inspired and invigorated by his confidence in the

         18  American citizen.  His words are as relevant today

         19  as they were thirty years ago, particularly in light

         20  of the tragedy of September 11th:

         21                  "At a time in our history when the

         22  streets of the nation's cities inspired fear and

         23  despair, rather than pride and hope, it is difficult

         24  to maintain objectivity and concern for our fellow

         25  citizens.  But the measure of a country's greatness
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          2  is its ability to retain compassion in time of

          3  crisis.  No nation in the recorded history of man

          4  has a greater tradition of revering justice and fair

          5  treatment for all its citizens in times of turmoil,

          6  confusion, and tensions than ours.  This is a

          7  country that clings to fundamental principles,

          8  cherishes its constitutional heritage, and rejects

          9  simple solutions that compromise the values that lie

         10  at the roots of our democratic system.

         11                 In striking down capital punishment,

         12  this Court does not malign our system of government.

         13    On the contrary, it pays homage to it.  Only in a

         14  free society could right triumph in difficult times,

         15  and could civilization record its magnificent

         16  advancement.  In recognizing the humanity of our

         17  fellow beings, we pay ourselves the highest tribute.

         18    We achieve "a major milestone in the long road up

         19  from barbarism, and join the approximately 70 other

         20  jurisdictions in the world which celebrate their

         21  regard for civilization and humanity by shunning

         22  capital punishment."

         23                 Finally, in 1928, famed attorney

         24  Clarence Darrow wrote an essay entitled, The

         25  Futility of the Death Penalty, in which he stated,
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          2   "The time will come when all people will view with

          3  horror the right way in which society and its courts

          4  of law now take human life; and when that time

          5  comes, the way will be clear to devise some better

          6  method of dealing with poverty and ignorance and

          7  there frequent byproducts, which we call crime."  I

          8  submit to you today that the time has come.

          9                 If our goal is to become a truly

         10  civilized society we must start by responsibly

         11  examining our own shortcomings, admit our mistakes

         12  as we have done in the past, and fight to make the

         13  often difficult changes necessary to move towards a

         14  more compassionate and just place.  Renouncing the

         15  practice of killing our own citizens is a small but

         16  necessary step in this evolutionary process.  Only

         17  then can we rightfully consider ourselves a nation

         18  to be emulated both in terms of our political model

         19  and our moral and ethical leadership.

         20                 Once again I heartily applaud this

         21  bold call for reflection and examination.  Let your

         22  conscience be your guide as you cast this all

         23  important vote.  Keep hope alive!

         24

         25  Testimony of:
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          2  Russell Neufeld

          3  Attorney- In- Charge, The Capital Division

          4  The Legal Aid Society

          5

          6                 Thank you for this opportunity to

          7  testify in favor of a moratorium on the death

          8  penalty.  I am Russell Neufeld, the Attorney- in-

          9  Charge of the Capital Division of The Legal Aid

         10  Society.  My office represents many of those within

         11  the City of New York who face capital punishment.

         12                 The experience in New York over the

         13  past seven years since the death penalty was

         14  reinstated shows that several of the same problems

         15  that have plagued capital prosecutions across the

         16  country, exist here.  New York is not an exception

         17  to the rule and is just as much in need of a death

         18  penalty moratorium as anywhere else.  When one

         19  examines the recommendations of the Illinois

         20  Governor's Commissioner on Capital Punishment that

         21  resulted from that state's moratorium, it becomes

         22  clear how far we in New York have to go to even

         23  remotely approach fairness.  For instance, of the

         24  Commissioner's 19 recommendations concerning police

         25  and pretrial investigation, New York only presently
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          2  embraces two of them and neither of those two with

          3  any consistency or force.

          4                 Last month the Court of Appeals heard

          5  argument in the first appealing of a capital

          6  conviction under the new law, the case of Darrell

          7  Harris, The Legal Aid Society represented Mr. Harris

          8  at trial.  The questioning by the Court of Appeals

          9  judges showed how very concerned they were that Mr.

         10  Harris did not receive a fair trial.  They were very

         11  concerned about such issues as the trial judge's

         12  refusal to properly instruct the jury on the law,

         13  refusal to permit a defense psychologist to testify

         14  and refusal to remove a potential juror who was

         15  biased against the defense case. These are precisely

         16  the same kinds of problems that have resulted in

         17  most death sentences being overturned in all of the

         18  other states that have the death penalty.  To many

         19  people these issues are mere"technicalities," but in

         20  reality they are the kind of issues that determine

         21  whether someone really had a fair trial, and in a

         22  capital case, that means not just whether they were

         23  fairly found guilty, but whether they were fairly

         24  sentenced to be executed.

         25                 In the area of someone fairly being
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          2  proven guilty, in the area of innocent people being

          3  convicted of crimes they did not commit, of innocent

          4  people being executed, New York still does not

          5  guarantee assigned capital counsel the right to

          6  retain a DNA expert to analyze DNA evidence.  In one

          7  Brooklyn potential death penalty case, for instance,

          8  the trial judge refused to appoint a DNA expert

          9  where a showing was made to the judge that the DNA

         10  evidence provided by the prosecution, on its face,

         11  seemed to be exculpatory.  Rather than understanding

         12  the importance of an expert to analyze and perhaps

         13  testify about evidence that might prove innocence,

         14  the judge ruled:  "With respect to the DNA expert,

         15  to date there is no indication that the prosecution

         16  intends to offer to the DNA blood evidence against

         17  defendant.  In fact the conclusion drawn from the

         18  prosecution's DNA analysis is favorable to

         19  defendant.  The Court concludes that defendant has

         20  not made the required showing that would entitled

         21  her to a DNA expert."

         22                 And on appealing of that decision, an

         23  appeals judge upheld the trial judge, without any

         24  explanation.

         25                 So a moratorium of the death penalty
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          2  in New York would give us the opportunity to examine

          3  what kind of changes are needed to make our capital

          4  law fairer, as well as to examine the more basic

          5  question of whether a fair death penalty is even

          6  humanly possible.

          7

          8  Testimony of:

          9  Rt. Rev. Mark S. Sisk

         10  Episcopal Bishop of New York

         11  Father Stephen Chinlund

         12  Executive Director

         13  Episcopal Social Services

         14

         15                 I am sorry that my schedule did not

         16  permit me to be with today as you consider this

         17  important matter.  I am deeply grateful to Fr.

         18  Chinlund for his kindness in sharing with you this

         19  message.

         20                 I speak to you personally as the

         21  Bishop of the Episcopal Diocese of New York;

         22  however, the general view that I represent has been

         23  endorsed in a variety of resolutions at our local

         24  and National Church bodies, over many years.

         25                 My opposition is two- fold: First,
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          2  and most compelling to me, is the limitless value I

          3  put on all human life for the simple reason that

          4  each person is a child of God and therefore, no

          5  matter how horrendous an act he or she may have

          6  performed, however flawed he or she might be, that

          7  person is still a person made in God's image.

          8  Second my unalterable opposition to the death

          9  penalty is based upon my conviction that because the

         10  impositions of the death penalty by definition

         11  requires the State choose death over some other sort

         12  of punishment, the State is as a consequence

         13  intrinsically called upon to choose to do violence.

         14  Whenever such a decision is made, for example in

         15  war, the tissue thin veneer of civilization upon

         16  which we all so desperately depend, is torn, at

         17  least a little.  Those who are charged with the

         18  responsibility of maintaining that fabric of

         19  civility, which holds us in community, would be wise

         20  if they avoided ruptures whenever possible.  The

         21  death penalty is one such opportunity which can and

         22  should be resolutely avoided.

         23                 I add to Bishop Sisk's remarks three

         24  points from my forty years of experience working in

         25  New York State prisons as founder of the Network
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          2  Program, as a prison Superintendent and as Chairman

          3  of the Commission of Correction.

          4                 First, I believe in the endlessly

          5  amazing capacity of offenders to change.  I know

          6  many men and women who have committed crimes of

          7  terrible violence but have transformed themselves

          8  and live useful lives inside prison.

          9                 Second, we can house prisoners for

         10  life less expensively than the costs a capital case

         11  trial requires.

         12                 Third, the State acts for each of us

         13  when a person is killed.  So it is I who administers

         14  the lethal injection, it is you.  We lower ourselves

         15  when we kill anyone, for any reason.  We brutalize

         16  society.  We teach our young people that killing a

         17  person who is entirely under our control is a

         18  permissible act.  We must stop.  The death penalty

         19  is wrong.

         20

         21  Testimony of:

         22  Dudley Sharp

         23  Justice For All

         24

         25                 In this brief format, I will present
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          2  the reality of the death penalty in the United

          3  States, with the hope that the media, public policy-

          4  makers and others will make a more responsible

          5  effort to present a balanced view on this sanction.

          6                 Innocence Issues:

          7                 Death penalty opponents have

          8  proclaimed that 101 innocent people have been

          9   "released from death row with evidence of their

         10  innocence," in the United States since the modern

         11  death penalty era began, post Furman v Georgia

         12  (1972).

         13                 That number is a total fraud.  Those

         14  opponents have intentionally included both the

         15  factually innocent (the "I truly had nothing to do

         16  with the murder" cases) and the legally innocent

         17  (the "I got off because of legal errors" cases).

         18  Big difference.

         19                 As the innocent issue is only about

         20  the actually innocent, a review of opponents' claims

         21  finds that possibly about 30 cases, or 0.4 percent

         22  of the 7,000 so sentenced, may have been released

         23  from death row because of actual innocence.  Even

         24  those 30 cases have not all been verified by

         25  independent source.  And opponents have admitted
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          2  including "innocents" on their lists which were

          3  never sentenced to death and which were later

          4  convicted in the subject murders.

          5                 It is often claimed that 23 innocents

          6  have been executed in the US since 1900.  Nonsense.

          7  Even the authors of that "23 innocents executed"

          8  study proclaimed "We agree with our critics, we

          9  never proved those (23) executed to be innocent; we

         10  never claimed that we had."  While no one would

         11  claim that an innocent has never been executed,

         12  there is no proof of an innocent executed in the US,

         13  at least since 1900.

         14                 No one disputes that innocents are

         15  found guilty, within all countries.  However, when

         16  scrutinizing death penalty opponents' claims, we

         17  find that when reviewing the accuracy of verdicts

         18  and the post- conviction thoroughness of discovering

         19  those actually innocent incarcerated, that the US

         20  death penalty process may be the most accurate

         21  criminal justice sanction in the world. Under every

         22  debated scenario, not executing murderers will

         23  always put many more innocents at risk, than will

         24  ever be put at risk of execution.

         25                 Note:  The Professor Liebman/Columbia
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          2  University report finding a 68 percent error rate in

          3  death penalty cases has many errors of its own.

          4  Where reviewing the errors within that report and

          5  when assessing actual error, we find the true error

          6  rate is closer to 30 percent.  Still high, but

          7  related more to judges going out of their way to

          8  spare murderers than any increased error in these

          9  cases, as confirmed by the US Supreme Court, which

         10  describes the care taken in these cases as "super

         11  due process."

         12  Please review

         13  http://www.predeathpenalty.com/Liebman.htm

         14                 Racial Issues:

         15                 White murderers are twice as likely

         16  to be executed in the US as are black murderers and

         17  are executed, on average, 12 months more quickly

         18  than are black death row inmates.

         19                 It is often stated that it is the

         20  race of the victim which decides who is prosecuted

         21  in death penalty case.  Although blacks and whites

         22  make up about an equal number of murder victims,

         23  capital cases are 6 times more likely to involve

         24  white victim murders than black victim murders.

         25  This, so the logic goes, is proof that the US only
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          2  cares about white victims.

          3                 Hardly.  Only capital murders, not

          4  all murders, are subjective to a capital indictment.

          5    Generally, a capital murder is limited to murders

          6  plus secondary aggravating factors, such as murders

          7  involving robbery, burglary, carjacking, rape, and

          8  additional murders, such as police murders, serial

          9  and multiple murders.  White victims are,

         10  overwhelmingly, the victims under those

         11  circumstances, in ratios nearly identical to the

         12  cases found on death row.

         13                 Any other racial combinations of

         14  defendants and/or their victims in death penalty

         15  cases, is a reflection of the crimes committed and

         16  not any racial bias within the system, as confirmed

         17  by studies from the Rand Corporation (1991), Smith

         18  College (1994), and by a view of criminal justice

         19  statistics, within a framework of the secondary

         20  aggravating factors necessary for capital

         21  indictments.

         22                 Poverty Issues:

         23                 No one disputes that wealthier

         24  defendants can hire better lawyers and, therefore,

         25  should have a legal advantage over their poorer
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          2  counterparts.  The US has executed about 0.15

          3  percent of all murderers since new death penalty

          4  statutes were enacted in 1973.  There is no evidence

          5  that wealthier capital murderers are less likely to

          6  be executed than their poorer ilk, based upon the

          7  proportion of capital murders committed by wealthier

          8  criminals.

          9                 Arbitrary and Capricious:

         10                 About 10 percent of all murders

         11  within the US might qualify for a death penalty

         12  eligible trial.  That would be about 50,000 murders

         13  since 1973.  We have sentenced 7,000 murderers to

         14  death since then, or 14 percent of those eligible.

         15  I doubt that there is any other crime which receives

         16  a higher percentage of maximum sentences, when

         17  mandatory sentences are not available.  Based upon

         18  that, as well as pre- trial, trial, appellate and

         19  clemency/commutation realities, the US death penalty

         20  is likely one of the least arbitrary and capricious

         21  criminal sanctions in the world.

         22                 Deterrence Issues:

         23                 All the studies which have not found

         24  a deterrent effect of the death penalty have refused

         25  to say that it does not deter some.  The studies
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          2  finding for deterrence state such. Confusion arises

          3  when people think that a simple comparison of murder

          4  rates and executions, or the lack thereof, can tell

          5  that tale of deterrence.  It cannot.  Both high and

          6  low murder rates are found within death penalty and

          7  non- death penalty jurisdictions, be it Rwanda,

          8  South Africa, Sweden, or Japan, or the US states of

          9  Michigan and Delaware.  Many factors are involved in

         10  such evaluations.  Reason and common sense tell us

         11  that it would be remarkable to find that the most

         12  severe criminal sanction, execution, deterred none.

         13  No one is foolish enough to suggest that the

         14  potential for negative consequences does not deter

         15  the behavior of some.  Therefore, regardless of

         16  jurisdiction, having the death penalty will always

         17  be an added deterrent to murders, over and above any

         18  lesser punishments.

         19                 Christianity and the Death Penalty:

         20                 The most well known anti- death

         21  penalty personality in the US is Sister Helen

         22  Prejean, author of Dead Man Walking, which was

         23  turned into a movie of the same name.  Although no

         24  biblical scholar, it is interesting to hear what she

         25  says, from her book: "It is abundantly clear that
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          2  the Bible depicts murder as a capital crime for

          3  which death is considered the appropriate

          4  punishment, and one is hard pressed to find a

          5  biblical`proof text' in either the Hebrew Testament

          6  or the New Testament which unequivocally refutes

          7  this.  Even Jesus' admonition`Let him without sin

          8  cast the first stone,' when He was asked the

          9  appropriate punishment for an adulteress (John 8:7),

         10  the Mosaic Law prescribed death, should be read in

         11  its proper context.  This passage is an`entrapment'

         12  story, which sought to show Jesus' wisdom in besting

         13  His adversaries.  It is not an ethical pronouncement

         14  about capital punishment."  This is consistent with

         15  most scholarship.  This simple review even

         16  demonstrates how fallacious the Pope's current

         17  position is.

         18                 Whatever your feelings are toward the

         19  death penalty, a fair accounting of how it is

         20  applied should be demanded.

         21

         22  Testimony of:

         23  Dr. William Schulz

         24  Executive Director

         25  Amnesty International USA
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          2

          3                 Introduction:

          4                 The death penalty is the ultimate

          5  denial of human rights.  It violates the right to

          6  life as proclaimed in the Universal Declaration of

          7  Human Rights and is the ultimate cruel, inhuman and

          8  degrading punishment.

          9                 In the United States, the tide of

         10  pubic opinion is gradually shifting, with support

         11  for the death penalty at an all time low of around

         12  65 percent since its reinstatement.  In the past

         13  year alone, at least twenty- one states have

         14  considered legislation curtailing the use of the

         15  death penalty, and five states have banned the

         16  execution of those with mental retardation.

         17  Eighteen states have introduced legislation calling

         18  for a moratorium.  As you may well know, in January

         19  2000, Governor Ryan of Illinois declare a moratorium

         20  on the death penalty, citing concerns about the

         21  number of innocent people on death row.  Most

         22  recently, in May 2002, Governor Glendening of

         23  Maryland imposed a moratorium,  in order that the

         24  state could complete a study on racial disparities

         25  in the administration of the death penalty.  Amnesty

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            220

          1  FIRE AND CRIMINAL JUSTICE SERVICES

          2  International applauds Governor Glendening's

          3  decision as a strong move toward fairness sand

          4  justice in Maryland, which we view as a first step

          5  towards abolition.  We call upon the members of the

          6  New York City Council to similarly recognize the

          7  inherent flaws in the death penalty system and to

          8  support a moratorium as a means to ultimately

          9  abolishing the death penalty.

         10                 Execution of the Innocent:

         11                 April 2002 marked the release of the

         12  100th person from death row since 1973; the 101st

         13  person was released in May 2002.  While these

         14  releases are sensitive developments, they do not

         15  eliminate the horrific possibility of executing

         16  other innocent people who sit on death rows across

         17  the nation.  Other men and women have gone to their

         18  deaths despite serious doubts over their guilt.

         19  Some of the 101 people who are now free had come

         20  perilously close to being executed after spending

         21  many years under sentence of death.  Recurring

         22  features in these cases include prosecutorial or

         23  police misconduct; the use of unreliable eyewitness

         24  testimony, circumstantial evidence, or coerced

         25  confessions; and inadequate legal representation.
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          2                 Racial Bias:

          3                 The role of racial bias in our

          4  Criminal Justice System has been the subject of

          5  extensive research.  Numerous studies have found

          6  empirical evidence of disparate treatment of

          7  criminal defendants on the basis of ethnic origin.

          8  According to Amnesty International's report, Killing

          9  with Prejudice: Race and the Death Penalty in the

         10  USA (1999), many social scientists have concluded

         11  that, when compared to white defendants, minority

         12  defendants face a greater likelihood of imprisonment

         13  and serve longer sentences for identical crimes.  In

         14  1998, the Presidential Advisory Board on Race

         15  recognized that these discrepancies in the

         16  incarceration rate could not be explained solely by

         17  the higher crime rates in ethnic communities.

         18                 In addition, research into the death

         19  penalty over the last two decades has consistently

         20  shown a pattern of sentencing anomalies that cannot

         21  be explained without reference to racial factors.

         22  These non- judicial variables are particularly

         23  pronounced when the race of the defendant is linked

         24  to that of the victim.  Of the 500 prisoners

         25  executed between 1977 and 2001, over 80 percent were
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          2  convicted of murdering a white person, even though

          3  blacks and whites are the victims of homicide in

          4  almost equal numbers nationwide.

          5                 Professor David Baldus' landmark

          6  study of death sentencing patterns in Georgia (1990)

          7  found that defendants are four times as likely to

          8  receive a death sentence when the case involved

          9  white victims than when the case involved black

         10  victims. The odds of a death sentence is cases in

         11  which a black person killed a white victim were as

         12  much as 11 times higher than capital murder cases

         13  involving a black victim killed by a white person.

         14                 In 1996, the International Commission

         15  of Jurists published a report of its own

         16  investigative mission to the United States, in which

         17  it too found the administration of the death penalty

         18  to be racially discriminatory.

         19                 A June 1998 report by the Death

         20  Penalty Information Center that examined the

         21  relationship between race and the death penalty in

         22  every major death penalty state concluded that in 96

         23  percent of the reviews, there was a pattern of

         24  either race- of victim or race- of- defendant

         25  discrimination, or both.
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          2                 Effect of Abolition on Crime Rates:

          3                 Scientific studies have consistently

          4  failed to find convincing evidence that the death

          5  penalty deters crime more effectively than other

          6  forms of punishment.  The most recent survey of

          7  research findings on the relationship between the

          8  death penalty and homicide rates, conducted for the

          9  United Nations in 1988 and updated in 1996,

         10  concluded:  "Research have failed to provide

         11  scientific proof that executions have a greater

         12  deterrent effect than life imprisonment and such

         13  proof in unlikely to be forthcoming.  The evidence

         14  as a whole still gives no positive support to the

         15  deterrent hypothesis..." (Roger Hood, The Death

         16  Penalty: A Worldwide Perspective, Oxford, Clarendon

         17  Press, revised edition, 1996).

         18                 In reviewing the evidence on the

         19  relationship between changes in the use of the death

         20  penalty and crime rates, another study conducted for

         21  the United Nations stated that "the fact that all

         22  the evidence continues to point in the same

         23  direction is persuasive a priority evidence that

         24  countries need not fear sudden and serious changes

         25  in the curve of crime if they reduce their reliance
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          2  upon the death penalty."

          3                 According to Amnesty International,

          4  recent crime figures from abolitionist countries

          5  fail to show that abolition has harmful effects.  In

          6  Canada, the homicide rate per 100,000 people fell

          7  from a peak of 3.09 in 1975, the year before the

          8  abolition of the death penalty for murder, to 2.41

          9  in 1980; it has declined even further since then.

         10  In 1999, 23 years after abolition, Canada's homicide

         11  rate was 1.76 per 100,000 people, 43 percent lower

         12  than in 1975.  The total number of homicides

         13  reported in the country fell in 1999 for the third

         14  straight year.  Statistics like these further prove

         15  that the death penalty does not deter crime.

         16                 Death Sentences and Executions:

         17                 Last year the United States ranked

         18  fourth in the number of state executions carried out

         19  worldwide.  Only Chinatown, Iran and Saudi Arabia

         20  executed more people than the United States. In

         21  addition, the United States is one of only a handful

         22  of countries that permits the execution of juvenile

         23  offenders, those under age 18 at the time of their

         24  crimes.  Since the beginning of 2002, 31 prisoners

         25  have been executed in the United States.  Last
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          2  month, in startling defiance of international law,

          3  the State of Texas executed juvenile offender

          4  Napoleon Beazley for a crime committed when he was

          5  17 years old.

          6                 While 111 countries have abolished

          7  the death penalty in law or practice, the United

          8  States has shot, gassed, electrocuted, hanged or

          9  poisoned to death nearly 800 men and women in the

         10  execution chambers of 32 states and the federal

         11  government since 1976.  There are currently over

         12  3,700 prisoners underwent the sentence of death in

         13  this country.  The United States' refusal to abandon

         14  this anachronistic punishment strongly diminishes

         15  its self proclaimed status as a progressive force

         16  for human rights.

         17                 Progress Towards Abolition:

         18                 Abolition of the death penalty is an

         19  evolving standard of international law.

         20                 Amnesty International urges the

         21  members of the New York City Council to recognize

         22  the worldwide trend toward abolition by supporting a

         23  moratorium on executions as a first step toward

         24  justice and fairness.  While we welcome the fact

         25  that New York State does not execute child offenders
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          2  or those with a mental retardation, we know that

          3  full respect for human rights will come only when we

          4  abolish the death penalty in its entirety.

          5                 Amnesty International urges all U.S.

          6  Politicians, legislators, councilmen and prosecutors

          7  to reflect upon the irrevocable damage inflicted on

          8  the moral fiber of our country and its international

          9  reputation, as a result of 25 years of executions.

         10  Two states have already declared a moratorium on the

         11  death penalty.  New York should follow the lead of

         12  Illinois and Maryland; in doing so, not only will

         13  you be promoting human rights in New York State, but

         14  will simultaneously also set a great exemplar for

         15  other states to follow.  It is incumbent upon you to

         16  maintain the momentum of justice by supporting a

         17  halt to executions in your great state today.  Thank

         18  you.

         19

         20  Testimony of:

         21  Elaine Jones

         22  President and Director Counsel

         23  NAACP Legal Defense and Educational Fund, Inc.

         24

         25                 Thank you, Chairwoman and members of
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          2  the Committee for allowing me to appear today.  I am

          3  Elaine Jones, President and Director- Counsel of the

          4  NAACP Legal Defense and Educational Fund, Inc., the

          5  oldest civil rights law office in the United States.

          6                 Since the American Bar Association

          7  called for a moratorium on executions in this

          8  country less than five years ago, more than 70 local

          9  or state governments have passed resolutions

         10  supporting the moratorium.  We urge the New York

         11  City Council to add its voice to this ever-

         12  expanding list of city, county, and state

         13  governments.

         14                 Support for the moratorium is based

         15  on a growing recognition that there are widespread,

         16  systemic problems that undermine any confidence that

         17  the death penalty in this country is imposed

         18  reliably, fairly, or justly.  The costs of

         19  prosecuting capital cases are enormous, diverting

         20  much- needed funds from other law enforcement and

         21  crime prevention programs in pursuit of a penalty

         22  that has never been shown to have a deterrent

         23  effect. Professor James Liebman's recent studies of

         24  the number of capital cases reversed by the courts

         25  and the serious deficiencies that required those
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          2  reversals was a revelation for many.  Similarly,

          3  newspaper exposes of the death- sentencing machinery

          4  in Illinois, Texas, the Carolinas and elsewhere have

          5  shined a light on the appalling problems of

          6  incompetent counsel, insufficient funding for the

          7  defense, police and prosecutorial misconduct (e.g.,

          8  suppressed exculpatory evidence, coerced false

          9  confessions), judicial bias, flimsy evidence,

         10  scientifically unreliable evidence, phoney experts,

         11  reliance on jailhouse "snitches," arbitrariness,

         12  racism, and simple, but deadly mistakes.  Such

         13  problems, and more, exist throughout the nation and

         14  are slowly being brought to public attention.  As

         15  the public becomes more aware of these problems,

         16  support for the death penalty has dropped

         17  precipitously.  Indeed, the April 2002 Report of the

         18  Governor's Commission on Capital Punishment from

         19  Illinois documents many problems that have prevented

         20  the even- handed administration of capital

         21  punishment in Illinois and also proposes numerous

         22  reforms to lessen its arbitrary application.

         23                 Lawyers for the NAACP Legal Defense

         24  Fund have been litigating death penalty cases since

         25  the 1930s as part of an effort to bring justice to
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          2  African- Americans in the Criminal Justice System.

          3  The serious problems that are being exposed now are

          4  not news to us, nor are they new.  Since others will

          5  provide more detailed testimony to the Committee

          6  concerning many of these problems, we would like to

          7  focus our testimony on one, the prevalence of racial

          8  discrimination, that was the catalyst and impetus

          9  for our involvement in the effort to abolish the

         10  death penalty, and that we believe underlies and

         11  exacerbates so many of the other problems.

         12                 From the beginning, LDF received

         13  requests for assistance from the families of poor

         14  African- American men who had no money to hire a

         15  lawyer for their capital trials, or requests to do

         16  appeals from death sentences in cases where the

         17  trial lawyers were given too little time and

         18  insufficient resources to prepare a defense.  Then,

         19  as now, we often looked in vain for local attorneys

         20  willing to volunteer their time to help a person

         21  accused of a despicable act.  Then, as now, many men

         22  who protested their innocence were executed without

         23  ever having the benefit of a thorough defense

         24  investigation of the case.  Then, as now, men who

         25  lives long years on death row while their appeals on
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          2  legal issues were litigated were serendipitously

          3  found to be completely innocent.  Then, as now, the

          4  cases involved serious issues of jury

          5  discrimination, coerced confessions, suppressed

          6  exculpatory evidence, manufactured evidence,

          7  ineffective or non- existent defenses to the charge

          8  or the sentence, et cetera.  Then, as now, appeals

          9  were dismissed not because our claims of serious

         10  constitutional violations were invalid, but on

         11  technicalities of procedure.  The only difference is

         12  that then, but no longer, many of the cases were not

         13  murder cases but rape cases.

         14                 Racism was most stark in the rape

         15  cases.  By the 1960s, almost 90 percent of the 455

         16  men executed for rape were African- American.

         17  African- American men accused of raping white women

         18  were by far the most likely to be sentenced to

         19  death.  After struggling to win individual cases for

         20  condemned rapist, LDF began exploring ways to

         21  eliminate death as a punishment for rape altogether.

         22    In 1963, United States Supreme Court Justice

         23  Arthur Goldberg, dissenting from the denial of a

         24  petition for writ of certirari, suggested that the

         25  Eighth Amendment might prohibit the execution of
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          2  someone who neither killed nor endangered human

          3  life. LDF thereafter launched a full- scale campaign

          4  against capital punishment for rape.  Research was

          5  done on twenty years worth of rape cases in eleven

          6  states, using a twenty- eight page questionnaire to

          7  show that, controlling for other possibly relevant

          8  factors (like age, prior record, occupation, et

          9  cetera), African American men were being sentenced

         10  to death based on their race and the race of their

         11  victim.  In the first case to reach the Supreme

         12  Court, Maxwell v. Bishop, 398 U.S. 262 (1970), the

         13  lower court had concluded that while there may have

         14  been racial discrimination in Arkansas in the past,

         15  it could not be assumed that it continued to exist

         16  at the time of Maxwell's sentencing, and there was

         17  no proof Maxwell's jury in particular had been

         18  influenced by race.  Maxwell v. Bishop, 398 F.2d 138

         19  (8th Cir. 1968).  The lower court decision was

         20  written by Judge Harry Blackmun, who would later

         21  become a Supreme Court justice.  The Supreme Court

         22  never reached the issue of discrimination when the

         23  case came to it, because it overturned Maxwell's

         24  sentence on a jury selection issue.

         25                 The death penalty as a punishment for
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          2  rape was slowly eliminated by the various states

          3  whether by law or practice, so that by 1977, when

          4  lawyers for LDF convinced the Supreme Court that the

          5  death penalty was an excessive and disproportionate

          6  penalty for the rape of an adult woman, Coker v.

          7  Georgia, 433 U.S. 584 (1977), only one state had

          8  prisoners under sentence of death for the crime,

          9  Georgia.  Of the three prisoners under sentence of

         10  death, two were African- American.  The issue of

         11  racial discrimination in the imposition of the death

         12  penalty for rape was never reached by the Supreme

         13  Court.

         14                 It is often said that we are in the

         15   "post- Furman era" or the "modern era" of the death

         16  penalty in this country.  In 1972, the Supreme

         17  Court, by a 5- 4 vote, held that Furman v. Georgia,

         18  408 U.S. 238 (1972), that the death penalty as it

         19  was then administered in this country was

         20  unconstitutional because it was arbitrarily,

         21  wantonly, or freakishly applied.  There was no

         22  principle way of distinguishing between the few

         23  people who were sentenced to death, and the many

         24  equally culpable who were not. All the justices

         25  agreed that any defendant on death row might not
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          2  have been sentenced to death if the case were tried

          3  in another place or in the same place in front of a

          4  different jury.  They just disagreed whether that

          5  result was acceptable under the Constitution.  Two

          6  of the justices in Furman found that the death

          7  penalty was not only arbitrary, but racist.  Id. At

          8  257 (Douglas, J., concurring); id. At 364- 65

          9  (Marshall, J., concurring).  Furman cleared all the

         10  death rows in the country.

         11                 The states responded to the Furman

         12  decision by passing either mandatory death penalty

         13  laws (mandating that a person found guilty of a

         14  capital crime be sentenced to death), or laws that

         15  would "guide" the jury's discretion on sentencing so

         16  that the jury would have enough discretion to reject

         17  the death penalty when they felt it too harsh, but

         18  would be guided by lists of factors to consider so

         19  that similar cases would reach similar results.  In

         20  1976, the Court approved the post- Furman statutes

         21  that "guided" the jury's discretion, but found the

         22  mandatory statues to be unconstitutional, because

         23  they devalued human worth and the dignity of the

         24  individual by disallowing any consideration of an

         25  individual's past history or the circumstances of
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          2  the offense that might call for a punishment less

          3  than death.  The current New York statute is a

          4   "guided discretion" statute.

          5                 LDF argued in 1976 that the "guided

          6  discretion" statutes were no more capable of

          7  curtailing racial bias in the imposition of the

          8  death penalty than the pre- Furman statutes:

          9  Discretion, by definition, left room for the

         10  expression of bias. The Court was willing to wait

         11  and see.  Twenty- five years later, we believe the

         12  proof is irrefutable: In virtually every reputable

         13  study of capital sentencing in this country,

         14  pervasive racial discrimination has been found.  The

         15  clearest form of discrimination involves the race of

         16  the victim: The death penalty is largely reserved to

         17  avenge the death of white victims.  Because most

         18  homicide is intra- racial, this has the effect of

         19  disguising the discrimination against African-

         20  American defendants.  But the studies have shown

         21  that African- Americans who are convicted of

         22  murdering white victims, as in the rape cases years

         23  ago, have the greatest chance of being sentenced to

         24  death.  From the time executions resumed in this

         25  country in 1979 to January 1, 2001, over 80 percent
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          2  of the people executed were executed for killing

          3  white victims, grossly out of proportion to the

          4  victims of homicides in this country.

          5                 But we may never be able to convince

          6  a court to once again find, as five Justices did in

          7  Furman, that a state's entire capital sentencing

          8  scheme, as applied, is "unconstitutional."  The

          9  Supreme Court, in McCleskey v. Kemp, 481 U.S. 279

         10  (1987), set a standard for proving racial

         11  discrimination in capital case that makes it

         12  impossible to challenge system- wide discrimination,

         13  and difficult,  at best, to prove an individual

         14  capital sentence was imposed on the basis of race.

         15  The Court clearly was concerned that if it forbade

         16  racial discrimination in capital sentencing, it

         17  would be impossible to retain the death penalty.

         18  The Court now views capital punishment as a

         19  political issue that should be addressed in the

         20  political process.  It is thus crucial for informed

         21  citizens and governmental entities such as this to

         22  voice its concerns about racial discrimination in

         23  the administration of the death penalty in this

         24  country.

         25                 Throughout the history of this
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          2  country, and at any given time, judges (and others)

          3  have had an enormously difficult time admitting that

          4  racial discrimination was a present evil. Insofar as

          5  possible, they have looked for ways to avoid

          6  addressing claims of racial discrimination.  Since

          7  slavery, they have looked back and said, "before our

          8  time there was oppression, discrimination, or bias,

          9  but now we treat people as they should be treated.

         10  We have done as much as we can do; we have come as

         11  far as we should on this issue."  A few, like

         12  Justice Blackmun, have been willing to face the

         13  truth, if only after years of attempts at

         14  persuasion.  Justice Blackmun's naivete in Maxwell,

         15  the rape case, was eventually displaced.  Although

         16  he was one of the four dissenters who voted to

         17  uphold the death penalty in Furman, and voted in

         18  support of the "guided discretion" statutes in 1976,

         19  by 1987 he agreed with LDF that one could prove,

         20  statistically, that race played an insidious role in

         21  capital sentencing, McCleskey v. Kemp, 481 U.S. 279

         22  (1987).  By 1994, he was willing to say "Experience

         23  has taught us that the constitutional goal of

         24  eliminating arbitrariness and discrimination from

         25  the administration of death...can never be achieved
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          2  without compromising an equally essential component

          3  of fundamental fairness, individualized sentencing."

          4    Callins v. Callins (sic), 510 U.S. 1141, 1143- 5

          5  (1994).

          6                 The question of racial discrimination

          7  in capital sentencing involves the conscious or

          8  unconscious racial bias of the key decision- makers

          9  in the system: The prosecutor, who decides whether

         10  or not to seek the death penalty; the grand jurors,

         11  who decide whether or not to indict on a potentially

         12  capital charge; the jurors who decide whether to

         13  convict of a capital or lesser charge, and the

         14  jurors (or in some states judges) who decide whether

         15  to sentence a person to death or imprisonment.  But

         16  racial bias and discrimination affect every aspect

         17  of the case; whether the key players (police

         18  investigators, judge, prosecutor, defense attorney,

         19  court personnel) are white or people of color; how

         20  the police conduct their investigation (what they

         21  are willing to do to extract a confession, whether

         22  they believe the defendant's story, pursue other

         23  leads, believe the defendant's alibi or other

         24  witnesses, et cetera); how mental health "experts"

         25  evaluate the defendant, and whether they bring
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          2  cultural biases to their assessment; how the

          3  defendant relates to his lawyers, and whether he is

          4  willing to trust their judgment; how defense lawyers

          5  relate to their client, and whether they understand

          6  or believe what he tells them; what defenses the

          7  defense lawyer will find credible or believes the

          8  jury will find credible; the subtle (or not so

          9  subtle) messages the defense lawyer may send about

         10  whether he believes his client should be convicted

         11  or sentenced to death; whether the victim's family

         12  will support a plea bargaining in the case; whether

         13  a prosecutor or judge will permit a plea bargaining

         14  in the case; the reliability of eyewitness

         15  identifications; how the press portrays the case;

         16  who the prosecutor chooses to dismiss from the jury;

         17  the jury's evaluation of the defense at the guilt

         18  stage of the trial; how court personnel treat the

         19  defendant in the jury's presence; the availability

         20  of evidence in mitigation; whether the defendant has

         21  a prior juvenile or criminal record; how the

         22  defendant's past acts were portrayed by other actors

         23  at the time; the defendant's level and quality of

         24  education; whether the jury believes the evidence in

         25  mitigation, or believes it is important; and myriad
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          2  other issues large and small.  We know that 59

          3  percent of the people released from death row based

          4  on "innocence" between 1973 and January 16, 2001

          5  have been people of color.  As Justice Brennan noted

          6  in McCleskey, 481 U.S. At 335:

          7                 The ongoing influence of history is

          8  acknowledged, as the majority observes, by our

          9   "unceasing efforts' to eradicate racial prejudice

         10  from our Criminal Justice System." ... There

         11  efforts, however, signify not the elimination of the

         12  problem but its persistence."

         13                 When the irreversible act of taking a

         14  human life is at stake, we cannot tolerate the risk

         15  that the decision to take that life was based on a

         16  prejudice against the person based on his race.

         17  Until the issue of racial discrimination in the

         18  administration of the death penalty can be studied

         19  and confronted, no further capital prosecutions

         20  should be permitted.  We urge the Committee to vote

         21  in favor of the moratorium resolution.

         22

         23  Testimony of:

         24  Donna Lieberman

         25  Executive Director
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          2  New York Civil Liberties Union

          3

          4                 My name is Donna Lieberman.  I am the

          5  Executive Director of the New York Civil Liberties

          6  Union (NYCLU).

          7                 On behalf of the NYCLU, I thank City

          8  Council Member Yvette Clarke, Chair of the Committee

          9  on Fire and Criminal Justice Services, for

         10  conducting this hearing.

         11                 The NYCLU commends Council Member

         12  William Perkins for introducing Resolution 12- A,

         13  calling for a moratorium on capital punishment; and

         14  we commend those Council members who have signed

         15  their names to this resolution as co- sponsors.

         16                 I open my remarks by citing the words

         17  of a Massachusetts legislator who wrote the

         18  following in 1846:

         19                  "At every instance in which the law

         20  violates the sanctity of human life, that life is

         21  held less sacred by the community among whom the

         22  outrage is perpetrated."

         23                 There is now a considerable body of

         24  evidence that shows the state in arrogating to

         25  itself the role of executioner is pursuing death
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          2  penalty prosecutions in a manner that compromises

          3  fairness and justice, violating the legal principle

          4  and the sanctity of human life.

          5                 I would like to state for the record

          6  being made here today a brief summary of certain

          7  findings that may assist policy makers when

          8  contemplating these issues of fairness and justice

          9  as related to the death penalty.  A recently

         10  completed study prepared by a team of scholars, and

         11  published by Columbia University, concludes that

         12  America's death penalty system is "persistently and

         13  systematically fraught with error."

         14                 The first part of this report, based

         15  on an analysis of 4,578 capital cases prosecuted

         16  between 1973 and 1995, includes the following

         17  findings:

         18                 The overall rate of prejudicial error

         19  in the American capital punishment system of 68

         20  percent, in other words, courts have found serious,

         21  reversible error in nearly 7 of every 10 of the

         22  thousands of capital sentences reviewed in this

         23  study.

         24                 Death- penalty trials produce so many

         25  mistakes that it takes three judicial inspections to
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          2  catch them, leaving grave doubt as to whether we do

          3  catch them all.  After state courts threw out 47

          4  percent of death sentences due to serious flaws,

          5  federal courts found serious error in 40 percent of

          6  the remaining cases.

          7                 The most common errors prompting a

          8  reversal in state court after a death penalty

          9  conviction are:

         10                 1.  Incompetent defense lawyers who

         11  failed to seek or simply missed important evidence

         12  that the defendant was innocent.

         13                 2.  Police or prosecutors who did

         14  discover such evidence of innocence but suppressed

         15  it.

         16                 Catching error in capital cases takes

         17  a long time. Inmates spend, on average, 10.6 years

         18  on death row pending the review required to uncover

         19  errors and abuses.

         20                 The second part of the study includes

         21  a number of findings that demonstrate death penalty

         22  prosecutions are highly politicized undertakings,

         23  and it is this dynamic that makes such prosecutions

         24  routinely susceptible to bias, prejudice,

         25  misjudgment and outright error.
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          2                 The findings in this second part of

          3  the study include the following:

          4                 Ineffective state law enforcement

          5  systems, those with the worst records of arresting,

          6  conviction, and incarcerating serious criminals, are

          7  the most likely to conduct seriously flawed

          8  investigations, prosecutions and trials of capital

          9  defendants.

         10                 Lower competence in criminal

         11  prosecution is associated with greater pressures to

         12  invoke the death penalty in response to the

         13  ineffectiveness of law enforcement, that is, the

         14  death penalty is sought in weaker cases and with

         15  limited prosecutorial competence.

         16                 Judges who are more vulnerable to

         17  adverse political consequences if their rulings are

         18  not consistent with popular sentiment have higher

         19  capital error rates.

         20                 The greater the proportion of a

         21  state's population that is African- American, the

         22  greater the state's rate of serious error in death

         23  penalty cases.  (The same finding applies regarding

         24  welfare recipients in federal habeas corpus cases.)

         25  How can this be explained?  The study concludes that
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          2  the racial factor is a powerful indicator of the

          3  pressure exerted upon officials to respond

          4  forcefully to crime.  This pressure and the ensuing

          5  forceful response strongly predicts the

          6  indiscriminate use of the death penalty and high

          7  error rates in capital prosecutions.

          8                 These findings provoke the obvious

          9  and sobering question:  How can we as a society

         10  tolerate the state's routine taking of life by means

         11  that are demonstrably subject to incompetence,

         12  prejudice, and corruption?

         13                 The report itself provides an answer

         14  to this question.  "If what were at issue here was

         15  the fabrication of toasters...or the processing of

         16  social security claims, or the pre takeoff

         17  inspection of commercial aircraft, or the conduct of

         18  any other private or public sector activity, neither

         19  the consuming and the taxpaying public, nor managers

         20  and investors, would for a moment tolerate the error

         21  rates and attendant costs that dozens of states and

         22  the nation as a whole have tolerated in their

         23  capital punishment system for decades.  Any system

         24  with this much error and expense would be halted

         25  immediately, examined, and either reformed or
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          2  scrapped."  (Emphasis in original.)

          3                 The findings I have cited bring us to

          4  a question that is implicit in the City Council's

          5  resolution to impose a moratorium on the death

          6  penalty:  Will New York be more fair or just in its

          7  prosecution of capital offenses?  The historical

          8  record suggests not.  Between 1905 and 1974, New

          9  York executed more innocent people than any other

         10  state in the country.

         11                 What is more, New York's capital

         12  punishment law, reinstated in 1995, raises serious

         13  questions about the standards by which the death

         14  penalty will be prosecuted.  New York has sixty- two

         15  District Attorneys across the state, each of whom

         16  has the authority to determine when a prosecution

         17  warrants the death penalty.  Not only are there no

         18  statutory or judicial criteria governing these

         19  prosecutorial decisions, but District Attorneys

         20  reportedly have refused to disclose publicly the

         21  criteria they are actually using to make these

         22  decisions.

         23                 Further complicating the situation is

         24  the ruling by New York's Court of Appeals that the

         25  Governor can supersede a District Attorney in an
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          2  individual death eligible case for the purpose of

          3  making the decision as to whether to pursue a

          4  capital prosecution.  To add one more element of

          5  ambiguity, the death penalty statute, again without

          6  any criteria, provides that "a notice of intent to

          7  seek the death penalty may be withdrawn at any time

          8  by a written notice of withdrawal filed with the

          9  court and served upon the defendant."

         10                 In light of the known errors and

         11  abuses in the application of the death penalty, the

         12  City Council is acting prudently in anticipating

         13  those same abuses will be repeated in New York

         14  State.  The City Council's moratorium should be

         15  adopted promptly; similar state legislation should

         16  follow.

         17                 The NYCLU also recommends that both

         18  New York City and State legislators take guidance

         19  from the Governors of Illinois and Maryland, who, in

         20  response to growing evidence of serious, reversible

         21  error in death penalty prosecutions, established

         22  bipartisan commissions to review those prosecutions.

         23    Governor Pataki, with the support of the State

         24  Legislature and elected officials statewide, should

         25  create a commission and charge its members with
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          2  three principal objectives:

          3                 1.  Recommend guidelines governing

          4  the fairness review procedures provided for in the

          5  statute.

          6                 2.  Determine what standards, if any,

          7  District Attorneys are using to select cases for

          8  capital prosecutions.

          9                 3.  Collect comprehensive data about

         10  the administration of the death penalty.

         11                 Notice will be taken of the City

         12  Council's vote on Resolution No. 12- A beyond New

         13  York City.  Governor Pataki will take notice.

         14  Policy makers and voters in cities throughout the

         15  country will take note of this vote.

         16                 The NYCLU calls upon each City

         17  Council member to demonstrate by his or her vote

         18  that there is a strong, clear consensus that it is

         19  time to impose a moratorium on the death penalty.

         20

         21  Testimony of:

         22  Norman L. Greene

         23  Chair, Committee on Capital Punishment

         24  Association of the Bar of the City of New York

         25
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          2                 Thank you very much for this

          3  opportunity to address you on the subject of a

          4  moratorium on the death penalty.

          5                 I am the Chair of the Committee on

          6  Capital Punishment of the Association of the Bar in

          7  support of Resolution 12- A for a moratorium on the

          8  death penalty of the sort imposed by Governor Ryan

          9  in Illinois and Governor Glendening in Maryland.  A

         10  moratorium would enable the Governor to appoint a

         11  commission to assess the fairness in the imposition

         12  of the death sentence in New York.

         13                 It would give us time to stop and

         14  think whether the death penalty could ever be fairly

         15  used.

         16                 Governor Ryan's commission

         17  established 85 reforms to render the death penalty

         18  fairer in that State.  That is a large number.  Some

         19  may be needed in New York, and some may not be.  We

         20  are not taking a position on those today.  We should

         21  be studying the New York law to see which are and

         22  which are not needed.

         23                 The Ryan reforms are not the only

         24  possible ones to study.  There are other or perhaps

         25  similar reforms proposed besides those suggested by
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          2  the Ryan commission, by the Constitution Project, in

          3  the book, Actual Innocence, by Barry Scheck, Peter

          4  Neufeld, and Jim Dwyer, and in the ABA Protocols.

          5  There should be examined as well.

          6                 Governor Ryan issued the first

          7  moratorium following a spate of exonerations of

          8  death row inmates in his state.  He stated "Until I

          9  can be sure, with moral certainty, that no innocent

         10  man or woman is facing a lethal injection, no one

         11  will meet that fate."  Governor Ryan spoke at our

         12  Association on December 6th, 2000, before a standing

         13  room crowd, and his remarks are published at 75 St.

         14  John's Law Review 401 (2001).

         15                 Exoneration of the innocent can

         16  happen in many ways and not just through DNA.  It

         17  can happen even through technologies of which we are

         18  unaware today and that will be discovered tomorrow.

         19  This possibility of present and future technologies

         20  to exonerate led Judge Jed Rakoff in the United

         21  States District Court for the Southern District of

         22  New York to threaten to declare the death penalty

         23  unconstitutional in a decision on April 25, 2002.

         24  Judge Rakoff noted (at pp.- 6):

         25                  "The issue is whether, now that we
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          2  know the fallibility of our system in capital cases,

          3  capital punishment is unconstitutional because it

          4  creates an undue risk that a meaningful number of

          5  innocent persons, by being put to death before the

          6  emergence of the techniques or evidence that will

          7  establish their innocence, are thereby effectively

          8  deprived of the opportunity to prove their

          9  innocence..."

         10                  "The inference is unmistakable that

         11  numerous innocent people have been executed whose

         12  innocence might otherwise have been similarly

         13  established, whether by newly- developed scientific

         14  techniques, newly- discovered evidence, or simply

         15  renewed attention to their cases." (p.4).

         16                 Execution of the innocent is not only

         17  a horrific act in itself, but one which endangers

         18  the public safety.  Once the person is executed, the

         19  criminal remains at large, but the case is closed

         20  and there is little incentive to look; and then we

         21  are all unsafe.

         22                 Geographical disparity.  No one

         23  should have any tolerance for a system that leads to

         24  a death sentence for some for reason having nothing

         25  to do with the crime, such as where, what county,
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          2  the crime took place. Yet experts say that this

          3  seems to be happening, some counties have

          4  prosecutors who ask for it more often than others.

          5                 For example, we see or have seen

          6  death cases occurring in greater numbers in Monroe

          7  County, Kings County, and Suffolk County.  The

          8  Association is not sure that it is possible to fix

          9  the disparity.  The system intrinsically provides

         10  for variance. It is up to the prosecutor to decide

         11  to bring a capital case or not.  Our system cannot

         12  tell prosecutors to bring more cases in one county

         13  and fewer in another.

         14                 Proportionality.  There is little to

         15  ensure that similar cases are treated alike.  The

         16  Association is concerned with fairness to the guilty

         17  as well as the innocent.  And similarly atrocious

         18  situations may not result in similar sentences, let

         19  alone death notices.  Some may result in death, and

         20  some equally horrible cases may result in life

         21  without parole.

         22                 A finding of guilty of murder, even

         23  in a capital murder case where the death penalty is

         24  sought, does not mean that a person must be

         25  executed.  One needs to weigh the aggravating and
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          2  the mitigating factors both of the defendant and the

          3  crime.  Even as to the aggravators and mitigators

          4  under the statute some death penalty supporters

          5  disagree as to what they should be.

          6                 Some think that some should be

          7  eliminated either because they result in unfairness

          8  in the system or because they do not identify the

          9  worst offenders, and the death penalty should be

         10  further limited.

         11                 Death eligible cases.  The Illinois

         12  Commission recommended the reduction of the category

         13  of death eligible cases to 5, murder in prison,

         14  involving torture, involving multiple murders, of

         15  someone investigating a crime by a person under

         16  investigation, and of a peace officer or

         17  firefighter.  A Commission can look at that.

         18                 Death row.  The Association submits

         19  that no one should have any tolerance for putting on

         20  death row even for a length of time persons who turn

         21  out to be innocent.  This is especially the case

         22  given the punitive conditions on New York's death

         23  row, which is a harsh punishment of its own.  We

         24  refer you to the Association's seminal report on

         25  death row, called "Dying Twice," published in the
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          2  Association's Record.  Soon to be republished in the

          3  Pace Law Review and featured, among other things, in

          4  the New York Times' study on death row by William

          5  Glaberson on June 4, 2002.

          6                 The Association of the Bar is

          7  featuring a program on the effects of death row,

          8  called "Dying Twice: Incarceration on Death Row," on

          9  June 17, 2002 at 6:00 p.m. (open to the public, 42

         10  West 44th Street, New York, NY).

         11                 Race.  The Association submits that a

         12  New York commission should inform itself of

         13  nationwide trends, especially since New York has a

         14  new death penalty statute and limited experience.

         15  As a whole, based upon studies of these trends, the

         16  fairness of the death penalty system is in serious

         17  doubt.  Data indicate that the race of the victim

         18  has an unfair effect on a sentence of death.  A

         19  sentence of death is more likely to be imposed if

         20  the victim is white than where the victim is black.

         21                 Funding, counsel, prosecutorial

         22  misconduct. Nationwide trends indicate that in a

         23  death penalty system, counsel for the accused varies

         24  widely in ability as compared to the prosecutor, and

         25  are under funded.  Incompetent assistance of counsel
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          2  (and even if not legally incompetent, limited

          3  assistance of counsel of varying ability) has been a

          4  major problem in this area as has prosecutorial

          5  misconduct leading to convictions.

          6                 Is there a disadvantage to adopting a

          7  moratorium? We do not think so.  We are not putting

          8  murderers back on the street and compromising public

          9  safety.  A moratorium does not abolish punishment.

         10                 Instead, there may be important

         11  savings.  A moratorium, if reflected in fewer (or

         12  even no) capital cases, would put a hold on the high

         13  costs of death penalty cases and consumption of

         14  valuable and scarce judicial or prosecutorial

         15  resources.  These resources could be better spent in

         16  prosecuting other crimes. Capital cases take

         17  enormous amounts of time, even to pick a jury, which

         18  the law says must be a special sort, namely death

         19  qualified.

         20                 Some of these cases, if not capital,

         21  might have been settled through a plea bargaining.

         22  Some authorities have even suggested that these

         23  costs could be better spent compensating the

         24  victims' families, giving them a fresh start,

         25  sending their children to college, were the

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            255

          1  FIRE AND CRIMINAL JUSTICE SERVICES

          2  Legislature so inclined.

          3                 We would like to respond to a few

          4  frequent criticisms of death penalty reform.

          5                 To those who say that reform of the

          6  death penalty overlooks the horror of capital

          7  crimes, the Association recognizes that cases which

          8  involve horrible crimes should be punished severely

          9  and that the most serious crimes deserve the most

         10  serious punishments.  But it is not self- evident

         11  that this punishment must be death, much less death

         12  as imposed under the current system.

         13                 To those who support the death

         14  penalty in the name of the victims' families, the

         15  Association submits that studies reflect that the

         16  death penalty does nothing for their pain and that

         17  some victims' families today are arguing in favor of

         18  sparing the perpetrators.

         19                 To some who question why

         20  abolitionists support a moratorium when they believe

         21  in total abolition, we say the following.  The

         22  Association of the Bar supports incremental reform

         23  in the capital punishment system as it does in the

         24  rest of the Criminal Justice System.  It recognizes

         25  that all people do not make up their minds at the
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          2  same time, and that political realities sometimes do

          3  not allow all needed change to occur at one time.

          4                 Also, as one of the members of the

          5  Capital Punishment Committee has stated:  To the

          6  person spared through a moratorium, the moratorium

          7  is abolition.

          8                 Finally, we would like to say a few

          9  words on the death penalty itself.  We recognize

         10  that this is a moratorium, not an abolition

         11  discussion.  We will dispense with the horror and

         12  sadness of an execution which only add to the horror

         13  of the original crime.  In this short testimony, I

         14  doubt that I can make you feel it.

         15                 But we note, among other things, that

         16  the death penalty is inconsistent with the rest of

         17  the Criminal Justice System.  Throughout our

         18  Criminal Justice System, we do not punish the

         19  criminal in the same manner as the crime she

         20  committed.  The arsonist does not have her house

         21  burned down.  We do not rape the rapist.  Yet with

         22  capital punishment, we would kill the killer. The

         23  Association believes that there are ample means to

         24  protect society without capital punishment.

         25                 Finally, the issue of capital
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          2  punishment and its reform is not a Republican or

          3  Democratic issue, not a liberal or conservative

          4  issue, and neither is the moratorium.  This is a

          5  moral, philosophical, fairness, and religious issue,

          6  and in the final analysis, one of simple justice.

          7  Indeed, the Association sponsored a forum in 1999 at

          8  which Dr. Pat Robertson spoke, published in 28

          9  Capital University Law Review (200), and he

         10  supported a moratorium.  Some conservatives have

         11  pointed out that capital punishment is just another

         12  government program, and they are not surprised that

         13  it does not work well.

         14                 The Association of the Bar urges that

         15  all persons of good will join together in supporting

         16  a moratorium on capital punishment and that

         17  Resolution No. 12- A be adopted.

         18

         19  Testimony of:

         20  Joshua L. Dratel, Esq.

         21  New York State Association of Criminally Defense

         22  Lawyers

         23

         24                 The New York State Association of

         25  Criminal Defense Lawyers is the largest association
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          2  of criminal defense practitioners in the State of

          3  New York.  Our members represent many people both

          4  within the state and throughout the United States

          5  who face the death penalty.  Our intimate

          6  understanding of how capital punishment in fact

          7  functions in a less than perfect Criminal Justice

          8  System and a society rife with racial and other bias

          9  has compelled us to call for the abolition of the

         10  death penalty.  Short of that, a moratorium on

         11  capital prosecutions and executions could provide

         12  the space for some genuine and meaningful study,

         13  reflection and debate free from the charged

         14  atmosphere that surrounds the state's putting human

         15  beings to death.

         16                 Today I am also speaking on behalf of

         17  the National Association of Criminal Defense

         18  Lawyers, the nation's preeminent criminal defense

         19  practitioner organization.  NACDL also supports

         20  abolition of the death penalty, as well as, until

         21  that goal is achieved, reforms that will reduce the

         22  risk of executing innocent persons and will ensure

         23  that all defendants are afforded due process,

         24  including adequate defense services.  As part of the

         25  written submission for the record, I have
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          2  respectfully included NACDL President Irwin H.

          3  Schwartz's written testimony submitted today before

          4  the United States Senate Committee on the Judiciary

          5  in support of National Death Penalty Moratorium Act

          6  of 2001 that is pending in Congress.  Also included

          7  is a statement from NACDL designed specifically for

          8  submission to this Council in support of the

          9  moratorium proposed here in New York City.

         10                 It is a conceit of some New Yorkers

         11  that we live in a more enlightened state than those

         12  in the Death Belt that stretches from Florida to

         13  Texas.  However, when it comes to capital punishment

         14  we are following their lead.  It is New York that

         15  leads the nation historically in the documented

         16  number of innocent people executed.  And it is a New

         17  York that has the worst discovery process in capital

         18  cases.  Unlike other death penalty jurisdictions,

         19  such as Illinois or the federal courts, New York

         20  State lacks any centralized control over a

         21  prosecutor's decision to seek death.

         22                 This total discretion that

         23  prosecutors possess has led to a completely

         24  arbitrary selection of defendants for the death

         25  penalty based on the county in which the crime is
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          2  committed. Indeed, it has resulted in a majority of

          3  the people on New York's death row coming from just

          4  one of our 62 counties, Suffolk.  Also, the

          5  decision- making process is subject to factors, such

          6  as budgetary concerns, that have nothing to with the

          7  crime or the defendant.

          8                 Race is also a pernicious factor in

          9  the capital punishment system in operation in New

         10  York State.  The historical studies are unequivocal,

         11  and the statistics staggering in demonstrating how

         12  capital punishment systems disproportionately seek

         13  the execution of minority defendants.  For these

         14  reasons, New York's capital punishment statute

         15  violates the State Constitution's prohibition of

         16  Cruel and Unusual Punishment (Article 1, section 5),

         17  and its guarantee of Equal Protection of the Laws

         18  and Civil Rights (Article 1, section 11).

         19                 The New York State Association of

         20  Criminal Defense Lawyers believes that no part of

         21  our government should consider executing another

         22  person until each state has fully examined its

         23  system and implemented the reforms stated in the

         24  Illinois Capital Punishment Study.  While "zero

         25  tolerance" has been adopted as a standard in so many
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          2  facets of the Criminal Justice System, there must

          3  also be absolutely "zero tolerance" for mistakes in

          4  our capital system, when the stakes are highest, and

          5  errors are the most irrevocable.

          6                 New York's death penalty law is full

          7  of anomalies. For example, if a judge finds that a

          8  defendant is mentally retarded the defendant cannot

          9  be sentenced to death, but if the jury finds him

         10  retarded, a death sentence is permitted.  If a

         11  defendant is charged with murder in the first

         12  degree, a prosecutor has 120 days from the

         13  arraignment in Supreme Court to decide whether or

         14  not to seek death.  But, if a defendant is charged

         15  with the less serious murder in the second degree

         16  and the prosecutor is considering seeking death,

         17  there is no limit on how long he or she can take to

         18  decide.  Such inconsistencies are the seeds from

         19  which unjust death sentences result.  When the

         20  United States Supreme Court decided, in Furman v.

         21  Georgia, that the death penalty, as it was imposed

         22  in the United States, resulted in freakish and

         23  arbitrary results, its decision was based both on

         24  racial discrimination and the type of arbitrariness

         25  permitted under the present New York capital

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            262

          1  FIRE AND CRIMINAL JUSTICE SERVICES

          2  statute.

          3                 The advent of DNA testing has

          4  established beyond question that innocent persons

          5  have been convicted, and exhausted all of their

          6  appeals, yet still languished on death row until

          7  exonerated by scientific advances.  But the forensic

          8  testing is not the only aspect of capital cases that

          9  can cast grave doubt on criminal convictions and

         10  death sentences.  The reliability of eyewitness

         11  identification testimony is another example of

         12  evidence that is suspect, as the experts who have

         13  studied it have proved through scientific research

         14  and courtroom testimony.  Even the simplest law

         15  school evidence class mock "robbery" demonstration,

         16  often shown on television newsmagazine programs,

         17  provides convincing proof of the dangers of imposing

         18  a death sentence on the basis of eyewitness

         19  identification.

         20                 All of these factors lead to the

         21  conclusion that we should take the time that a

         22  moratorium affords us to examine completely the

         23  damage individuals and society suffer from a capital

         24  punishment apparatus that operates arbitrarily,

         25  unfairly, and in a racially biased manner.  As long
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          2  as there remains the possibility that an innocent

          3  death row inmate could be executed wrongfully, we

          4  must recognize that the death penalty, and the

          5  manner in which it is imposed, is horribly flawed.

          6  At that point, we hope that our elected leaders will

          7  agree with the majority of the people of this State,

          8  who have concluded that killing people who kill

          9  people to show that killing people is wrong, does

         10  not make any sense.

         11

         12  Testimony of:

         13  National Association of Criminal Defense Lawyers

         14

         15                 NACDL urges the New York City Council

         16  to pass a resolution calling for a death penalty

         17  moratorium.

         18                 NACDL has long been on record calling

         19  for abolition of the death penalty.  In that vein,

         20  NACDL supports the moratoriums currently in place in

         21  Illinois and Maryland, and urges the New York City

         22  Council to pass a moratorium as well.  We thank the

         23  Council for allowing Joshua Dratel to testify on our

         24  behalf today.

         25                 We can perhaps best supplement Mr.
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          2  Dratel's testimony by quoting from our recent news

          3  releases concerning other moratoriums and judicial

          4  scrutiny of the death penalty:

          5                 From a May 9, 2002 release regarding

          6  the Maryland moratorium:

          7                 Cynthia Orr, Co- Chair of the Death

          8  Penalty Committee of the National Association of

          9  Criminal Defense Lawyers, expressed hope that the

         10  moratorium on imposition of the death penalty

         11  announced today by Maryland Governor Parris

         12  Glendening will begin a trend of states recognizing

         13  flaws in application of the death penalty.

         14                  "If we can have zero- tolerance

         15  policies for teen alcohol use, butterfly knives in

         16  school, and drugs in public housing, we should not

         17  execute another human being until we are sure that

         18  the capital punishment system is flawless," said

         19  Orr, a criminal defense lawyer in San Antonio.  "And

         20  that does not just mean making sure innocents are

         21  not executed, but also assuring that a dark- skinned

         22  person who kills a white person is no more likely to

         23  be executed than any other murderer."

         24                 From an April 26, 2002 statement in

         25  response to the opinion issued by Judge Jed Rakoff
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          2  on the federal district court for the Southern

          3  District of New York allowing prosecutors until May

          4  15 to justify seeking the death penalty in light of

          5  evidence of numerous death sentences given to

          6  innocent persons:

          7                 National Association of Criminally

          8  Defense Lawyers Death Penalty Counsel Chris Adams

          9  said, "The prosecutors cannot change the fact that

         10  100 death row inmates have been exonerated since

         11  reinstatement of the death penalty in 1973.  If they

         12  are honest, they could agree to adopt the changes

         13  recommend by the recent bipartisan report, but that

         14  still would not make the system perfect.

         15                 From an April 15, 2000 statement

         16  regarding the report of the Illinois Commission on

         17  Capital Punishment:

         18                 National Association of Criminal

         19  Defense Lawyers Death penalty Committee Vice- Chair

         20  Cynthia Orr said, "Every other state that has

         21  capital punishment is like Illinois in that its

         22  system is dangerous and random.  They are filled

         23  with wrongful convictions caused by eyewitness

         24  misidentification, under- resource counsel,

         25  misconduct by those responsible for seeking justice,
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          2  and reliance on testimony by such hard- to- believe

          3  characters as jailhouse snitches and accomplices."

          4                  "What sets Illinois apart is that it

          5  has had the courage to face its demonstrated, and to

          6  refuse to kill until it can assure its citizens that

          7  mistakes will not be tolerated, much less

          8  commonplace."

          9                  "None of us deserves less.  No part

         10  of our government should consider executing another

         11  person until each has fully examined its system and

         12  implemented the reforms recommended in the Illinois

         13  report."

         14                 NACDL thanks the Council again for

         15  the opportunity to address this important issue.  We

         16  are confident that you have the courage to follow

         17  through with this moratorium.

         18

         19  Testimony of:

         20  Robert Blecker

         21  Professor of Criminally Law; Criminals & Our Urge to

         22  Punish; Constitutional History; and the Death

         23  Penalty

         24  New York Law School

         25
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          2                 The resolution you consider today is

          3  the wrong response to a real problem.  Resolution

          4  12- A is based upon inaccurate and unsound premises,

          5  and the moratorium for which it calls is, in itself,

          6  unjust, unwise, and disingenuous. Furthermore, by

          7  what it fails to say, Resolution 12- A squanders an

          8  important opportunity for this distinguished and

          9  influential body, the New York City Council, to

         10  enter and influence an ongoing national debate in a

         11  constructive manner.

         12                 The Will Of The People:

         13                 According to most polls, however they

         14  may have felt about executing other murderers, more

         15  than 80 percent of the American public supported the

         16  execution of Timothy McVeigh.  Today, in this post-

         17  September 11th environment, the American people,

         18  especially New Yorkers, probably support the death

         19  penalty for terrorists who commit mass murder with

         20  near unanimity.  Yet the "National Death Penalty

         21  Moratorium Act of 2001" a Federal companion piece

         22  which your resolution references up front, and whose

         23  passage it calls for, asserts that "support for the

         24  death penalty has dropped to the lowest level in 19

         25  years" a statement which, if it were ever true, is
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          2  certainly not accurate today.  If the City Council

          3  feels itself bound to reflect the will of the people

          4  of this city or this nation and reflect the

          5   "evolving standards of decency of a maturing

          6  society," this resolution certainly fails.

          7                 The proposed resolution is predicted

          8  upon a fear of executing the innocent and a feeling

          9  that race and class bias pervade the administration

         10  of the death penalty.  But again, this is a

         11  resolution that simplifies a complex problem, and

         12  offers the wrong solution.

         13                 Error:

         14                 First, no responsible opponent of the

         15  death penalty claims, to the best of my knowledge,

         16  that a single factually innocent convicted and

         17  condemned murderer awaits execution either in New

         18  York or the Federal system.  Nobody on Federal death

         19  row even claims to be innocent.  As rejoinders have

         20  shown, the "error rate" documented by the Columbia

         21  (Liebman) Study not only distorts the

         22  extraordinarily high degree of accuracy in

         23  determinations of factual guilt, but disguises

         24  abolitionism in the form of federal judicial

         25  overrides of state determinations of guilt and
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          2  desert. (19 of the last 19 death penalty sentences

          3  in Pennsylvania have been overturned by Federal

          4  judges, often on the most hypertechnical grounds.

          5  These will be represented as "error" in future

          6  Liebman updates.)  The resolution's reference to

          7   "increasing public awareness...of individuals

          8  wrongfully convicted of murder in New York" is

          9  puzzling, and irrelevant.  Who, among the condemned

         10  in New York have been wrongfully convicted of

         11  murder?  In fact although 750 executions have taken

         12  place in the modern era, not one demonstrably

         13  innocent defendant has been executed.  How in this

         14  contemporary virtually error- free context can such

         15  a blunt instrument as a moratorium be justified?

         16                 Class:

         17                 The standard portrait of poor killers

         18  represented by underqualified counsel which results

         19  in their wrongful conviction and condemnation

         20  against not only distorts reality in New York, the

         21  federal system and most states today, but also it

         22  does a great injustice to the dedicated, highly

         23  qualified and well funded defense counsel in capital

         24  cases in these and most systems.  And when it comes

         25  to appellate counsel, the situation is even less
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          2  class biased.  For example, three of the six

          3  condemned who sit on death row in New York today are

          4  represented by lawyers from Sullivan and Cromwell,

          5  one of the nation's leading law firms which the

          6  average middle class defendant could not hope to

          7  employ. Whatever the abuses of the past, whatever

          8  the problems in other states, the fact is in New

          9  York and the Federal system, every defendant who

         10  faces possible execution is extraordinarily well

         11  represented from start to finish.

         12                 Race:

         13                 The nagging feeling that minorities

         14  face the death penalty disproportionately because of

         15  discrimination fuels the movement to do something

         16  about the present administration of the death

         17  penalty.  Again, the problem is real but more

         18  complex, but the solution is wrong.  The Baldus

         19  studies, widely cited by death penalty opponents

         20  observed that the chances of executing a white

         21  defendant (the circumstances of the crime being

         22  equal) are substantially greater than executing a

         23  similarly situated black defendant.  The Bureau of

         24  Justice Statistics has shown beyond doubt that on

         25  average it takes substantially longer to execute a
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          2  black, once condemned to death, than to execute a

          3  white condemned killer.

          4                 There is unquestionably a race- of-

          5  victim effect, but again, the explanation is more

          6  complex.  Insofar as support for the death penalty

          7  is lower in the black community and the vast

          8  majority of murders are same race killings, where

          9  the victim's family has input into the prosecutorial

         10  decision whether to seek the death penalty, the

         11  black victim's family is more likely to oppose the

         12  death penalty.

         13                 Yet the feeling that race accounts

         14  for the death penalty persists, and for good reason.

         15    As later Baldus studies show and the most recent

         16  Liebman study suggests, the racial disparity is

         17  almost exclusively located among capital cases of

         18  mid range severity.  Where death penalty eligibility

         19  is most sparingly defined and applied, where the

         20  death penalty is really reserved only for the worst

         21  of the worst, race and ethnicity as a concern

         22  virtually drops out.

         23                 Geography:

         24                 If we must have it, this resolution

         25  implicitly supports "uniform application of the
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          2  death penalty from county to county throughout the

          3  state."  Is this call for consistency candid? Would

          4  the City Council, for example, urge Manhattan DA,

          5  Morgenthau honestly to admit he will never permit a

          6  death penalty prosecution in New York County?  Or

          7  will fellow abolitionists continue to encourage him

          8  to kill the penalty in New York County, flout the

          9  intention, the clear intention of the people and

         10  their representatives in state government who

         11  enacted a statute which the DA pretends to be

         12  willing but refuses ever to apply?  Do supporters of

         13  this resolution really desire a uniform application

         14  across counties, or is the uniformity now sought,

         15  uniformly to allow the death penalty itself to

         16  wither entirely unused and die a quiet death?

         17                 Geographical diversity, whether

         18  within a state or the United States is a complex

         19  constitutional issue.  Supporters of a non- uniform

         20  application of the death penalty often do so on

         21  grounds of local executive autonomy.  The Council

         22  Resolution, here, is at odds with the proposed

         23  Federal moratorium which seriously questions

         24   "whether the Federal Government should seek the

         25  death penalty in a State with no death penalty,"
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          2  thus suggesting the very geographical disparity in

          3  its administration that the Council resolution

          4  criticizes.

          5                 Cost:

          6                 Resolution 12- A boldly declares that

          7  the "death penalty has consistently been

          8  demonstrated to cost more than life without parole."

          9    For those of us who support, or oppose capital

         10  punishment on grounds of human dignity or justice,

         11  cost is not a factor.  Death as punishment is right

         12  or wrong, independent of whether it is more or less

         13  expensive than life in prison, its principal

         14  alternative.  But even for utilitarians who operate

         15  strictly on a cost/benefit calculus, the resolution

         16  overstates the case.  First, it does not (and can

         17  not any longer in light of recent studies from Emory

         18  University and the University of Colorado) claim

         19  that the death penalty has no greater deterrent

         20  effect than life without parole.  Innocent lives

         21  lost as a result of the moratorium correctly

         22  understood as a prelude to abolition certainly is a

         23  cost, however difficult to assess and quantify.

         24  Studies purporting to show it costs four times as

         25  much to execute as to imprison for life have largely
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          2  failed to include costs of geriatric care for the

          3  elderly and infirm who serve life without parole.

          4  Finally, and more fiscally significant, studies fail

          5  to include hundreds of thousand of dollars saved for

          6  each murderer who pleads guilty and thereby forfeits

          7  a trial and expensive appeal, because and only

          8  because, the guilty plea is the only way to avoid a

          9  real possibility of execution.

         10                 When these additional costs of life,

         11  or savings from death are included, it becomes far

         12  from "demonstrable" that the death penalty "costs

         13  more" than life without parole.  A call for a

         14  moratorium cannot be based strictly on cost

         15  calculations nor should it.

         16                 The Immorality of a Moratorium:

         17  Justice & Public Confidence:

         18                 Many supporters of this moratorium,

         19  if they were to be honest with themselves and the

         20  people, see it as a back door way to abolition.

         21  Unable to end the practice outright in the teeth of

         22  overwhelming public support, they would join earlier

         23  generations of abolitionists and destroy the

         24  punishment by staying it, while purportedly studying

         25  it in order to improve it.
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          2                 A moratorium is simply immoral.  It

          3  perpetuates indefinitely the lives of the most

          4  heinous members of society. Almost everyone feels

          5  that the worst murderers deserve the most severe

          6  punishment.  But punishment is more than its

          7  duration, life is more than a number.  It is an

          8  experience.  Life on Death Row which would continue

          9  during the moratorium is hardly the living hell as

         10  commonly portrayed.

         11                 A recent front page article by

         12  William Glaberson in the New York Times, (June 4,

         13  2002) a newspaper unalterably opposed to the death

         14  penalty, chronicles the "monochrome life" on New

         15  York's death row, albeit most bleakly.  True that

         16  the six condemned prisoners there have televisions

         17  in their cells.  But they are black and white.

         18   "When they talk about the Mets," or play Scrabble,

         19   "they must shout through the bars... Breakfast at

         20  7:30, dinner at 4:30.  In between there is exercise,

         21  television, and lunch at noon."  As Daryl Harris,

         22  the man who stabbed a woman to death as she pled for

         23  her life for the sake of her children, described it,

         24   "I will read a novel than take a nap." He watches

         25   "The West Wing" and "Dawson's Creek."
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          2                  "I can't hug my mom and tell her,

          3  Mom, I love you," complained Steven LaValle, the

          4  reporter's principal source for life on New York's

          5  Death Row.  In May, 1998, LaValle raped and

          6  repeatedly stabbed a stranger jogging near his home.

          7    The victim, Cynthia Quinn was a 32- year- old high

          8  school arts teacher and mother of two.  Life on

          9  Death Row is not a living hell.  Far from it.  It is

         10  life, and undeserved source of pleasure which a

         11  moratorium would perpetuate indefinitely.

         12                 Perhaps the most pernicious effect of

         13  this proposed moratorium would be to corrode our

         14  sense of justice and undermine our faith in

         15  democracy.  After decades in which abolitionist

         16  Governors subverted the will of the people, New York

         17  finally has a death penalty statute which provides

         18  super due process.

         19                 What The City Council Should Do:

         20                 Resolution 12- A properly

         21  acknowledges and decries that there are 3,700

         22  persons on Death Row across the nation.  That number

         23  is way too large.  Most people on Death Row do not

         24  deserve to be there.  Not because they are factually

         25  innocent, they are not.  But because although they
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          2  have committed murder, they are not the worst of the

          3  worst.  Thus they do not deserve to die.  This

          4  society needs to radically revise and refine its

          5  death penalty statutes.  First and foremost New York

          6  and every other state should drop its robbery murder

          7  aggravator.  That is only the beginning of a process

          8  of moral revision.  At the same time it mostly

          9  shrinks it, New York should expand its class of

         10  death eligibles to include those who kill with a

         11  depraved indifference to human life.

         12                 Today, there seems to be a growing

         13  consensus, expressed by the Illinois Commission, the

         14  Liebman Study, and the Constitution Project, shared

         15  by opponents and retributive advocates alike that at

         16  the very least, the class of death eligibles needs

         17  to be rethought and morally refined.  If the City

         18  Council would influence and contribute to that

         19  progress, it should establish a commission to study

         20  and recommend changes in New York's statute.

         21                 In the meantime, the City Council

         22  should recommend a more morally refined approach to

         23  execution.  Neither an indiscriminate moratorium,

         24  nor a continuation of our present haphazard order

         25  will do.  Rather, instead, I urge you to urge Chief
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          2  Executives across the nation, only to sign death

          3  warrants of the worst of the worst, and among them:

          4  Worst- first.

          5

          6  Testimony of:

          7  Kirk Bloodsworth

          8

          9                 Seven years ago, I was in a prison

         10  cell.  I could not imagine at that time that I would

         11  be invited before you to share my experiences with

         12  you.  I was in prison for a total of 8 years, 11

         13  months, and 19 days for a crime I did not commit.

         14                 I was released from prison on June

         15  the 28th, 1993, and have been free for more than six

         16  years, after new technology. DNA, that was not

         17  available at the time of my trial proved that I was

         18  innocent of a crime for which I had been convicted.

         19                 Sixteen years ago, in 1984, I was 23-

         20  years- old, a former Marine.  I had never been

         21  arrested for anything in my life. I had served four

         22  years in the United States Marine Corps.  I was

         23  working full- time.  Although I had problems that

         24  many young men or persons have, I had never

         25  envisioned the nightmare that I was about to enter
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          2  into.

          3                 On July 25th, 1984, Dawn Hamilton, an

          4  innocent nine year- old girl was brutally raped and

          5  murdered in the woods near her home.  I have never

          6  met Dawn or her family, and knew nothing about the

          7  crime.  However, I looked like a composite of the

          8  last man seen with Dawn.  The police received an

          9  anonymous tip that I looked like the composite.

         10  When the police interviewed me, I told them I did

         11  not commit the crime, and voluntarily allowed them

         12  to take a picture of me, and also hair samples and

         13  so forth.  Later, my picture was selected by

         14  witnesses.

         15                 I was identified in a line- up by

         16  several witnesses as the man last seen with Dawn

         17  Hamilton.  From the moment of my arrest and from the

         18  time of my release, I told anyone and everyone that

         19  I did not commit this crime.  In my first trial,

         20  several people, all of them strangers to me,

         21  identified me as the last man seen with the little

         22  girl.  I had a full jury trial, at which I testified

         23  and my friends and family members testified that I

         24  was with them during the crime.  The jury believed

         25  the eyewitnesses and did not believe us.
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          2                 I was convicted.  After a sentencing

          3  hearing, I was sentenced to death.  One of the

          4  loneliest feelings I have ever had was when the

          5  judge sentenced me to death.  People in the

          6  courtroom erupted in applause and stared at me with

          7  feelings of glee.

          8                 At that point, I started to realize

          9  that this was no longer a dream, that this was a

         10  real possibility that I would be executed, although

         11  I was completely innocent.  My conviction was

         12  overturned when the Court of Appeals of Maryland

         13  held that the prosecution did not fully disclose

         14  exculpatory evidence to my counsel.

         15                 At my second trial, the prosecution

         16  presented many of the same witnesses, and again, I

         17  was convicted.  I chose to be sentenced by a judge

         18  this time, and I recently reviewed what I had said

         19  when the judge had asked me had I had anything, last

         20  words, to say.  And this is what I said.  This is

         21  directly from the trial transcript.

         22                  "Is there anything that you want to

         23  tell the judge before he passes sentence?"

         24                  "Yes.  I feel very sorry for what

         25  happened to the child, and for the family and what
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          2  they must be going through. There is no way in my

          3  conscience that I could kill a little girl, or

          4  anybody for that matter.  I respect life, and just

          5  could not do it, and I did not.  You have got the

          6  wrong man."

          7                  "And if you sentence me to death,

          8  Judge, there is now way down the road we can pull it

          9  back.  I have no idea who killed the child.  All I

         10  know is I did not.  When they close the doors on the

         11  gas chamber, that is it.  You cannot pull it back.

         12  And that's what's happened here."

         13                  "But you just cannot bring me back,

         14  Judge.  Once I am dead, that's it.  It's just like

         15  you can't bring back the little girl.  I feel sorry

         16  for what happened to the child, but I am not your

         17  killer.  And if you kill me, we are never going to

         18  find out."

         19                 I do not know why the judge sentenced

         20  me to death the second time (sic).  Maybe my

         21  statement had some impact.  I do not know.  All I

         22  know is I was sentenced to two consecutive life

         23  sentences, and I would have died in prison.

         24                 Although there was some sense of

         25  relief that I would not have been executed, the
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          2  thought of spending the rest of my life in prison

          3  for something I did not do was a separate horror.  I

          4  lost my appeal for my second conviction.  After my

          5  appeal, the Office of the Public Defender, Steven

          6  Harris (ph), asked a lawyer to represent me.

          7                 I remember when I first spoke to who

          8  is now the Honorable Judge Moyne (ph) in District

          9  Court here in D.C., he told me that since I was

         10  beyond my direct appeal, the chances of winning a

         11  new trial were extremely small, because the courts

         12  were no longer concerned with whether I was innocent

         13  or guilty.  They assumed I was guilty.  I remember

         14  this statement shocking me.

         15                 There I was, in prison for something

         16  I did not do, and it was hitting me that the courts

         17  would not be interested in whether I was innocent or

         18  guilty.  During his investigation into the case,

         19  Judge Moyne (ph) had all the evidence reexamined by

         20  a laboratory in California, Forensic Science

         21  Associates.  That laboratory found a small spot of

         22  semen, sixteenth of an inch in size.

         23                 And in 1984, they had no DNA that

         24  could measure that type of thing.  It wasn't

         25  available at the time, and I simply had to wait till
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          2  technology caught up with my case.

          3                 The FBI also tested the evidence.  As

          4  a result, the prosecution and the court agreed to

          5  dismiss the case and release me.  I finally had the

          6  evidence to prove my innocence.

          7                 Since my release, many people have

          8  asked me:  "What does it all mean?"  Could I have

          9  been executed?  Does the fact that I was not

         10  executed finally mean, and finally release, mean the

         11  system worked?  Can I put this behind me?

         12                 I do not know all the answers.  Does

         13  the system work?  In my mind, I was not released

         14  because the system was interested in what happened

         15  to me, but because my lawyer was interested, and the

         16  Office of the Public Defender.

         17                 I was lucky to have a lawyer who was

         18  interested in my case and in working hard for me,

         19  although I was not paying him anything.  I was lucky

         20  that a laboratory found a semen spot that no one had

         21  seen before.  If I did not have Mr. Moyne (ph) as my

         22  attorney, and if the DNA had not been found, I would

         23  still be sitting in a jail cell, telling everybody

         24  that would listen that I was an innocent man, and

         25  having people say that that is what everybody says
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          2  in prison.  "They are all innocent."

          3                 Did the system work?  I was released

          4  after 8 years, 11 months, 19 days, all that time not

          5  knowing whether I would be executed or whether I

          6  would spend the rest of my life in prison. My life

          7  had been taken from me and destroyed.  I was

          8  separated from my family, and branded the worst

          9  thing possible, a child killer and rapist.

         10                 I cannot put into words what it is

         11  like to live under these circumstances, but I shall

         12  try.  Did the system work? My family lived through

         13  this nightmare with me.  My father spent his entire

         14  retirement savings.  As a result, he cannot retire

         15  and must work.

         16                 My mother, whom I loved and stood for

         17  me, stood right beside me the entire time, died five

         18  months before I was released.  Whom I love.  She

         19  never heard the results, but I know she knows,

         20  because she knows her son.  I was not allowed to go

         21  to the funeral.  I was allowed to view her body, in

         22  handcuffs and shackles.

         23                 I am not a lawyer, and I do not

         24  pretend to know all the niceties and technical

         25  arguments about appeals.  I do have a personal
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          2  reaction, however.

          3                 When I hear some people say that the

          4  system is fine, but we need to speed it up, they are

          5  all guilty anyway, and we should not be concerned

          6  with the technicalities or with the convicted or

          7  executed, and even if that happens, that's the price

          8  we pay for democracy, bull, I say.

          9

         10  Testimony of:

         11  James S. Liebman

         12  Simon H. Rifkind Professor of Law

         13  Columbia Law School

         14

         15                 My name is James Liebman.  I am the

         16  Simon H. Rifkind Professor of Law at Columbia Law

         17  School here in New York.  I appreciate the

         18  opportunity to testify today about the results of a

         19  national death penalty study that a team of Columbia

         20  University social scientists and law professor has

         21  conducted over the past 11 years.  Although we do

         22  not take a position on a moratorium on executions or

         23  death sentences, our findings do, we think, bear

         24  importantly on contemporary policy discussions about

         25  the death penalty, including the one in which the
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          2  City Council is currently engaged.  We also believe

          3  that our findings reveal the need for additional,

          4  locally focused studies on the sort of, that

          5  Resolution No. 12- A contemplates.

          6                 We have published two extensive

          7  research reports based on an extensive study of all

          8  5,826 death verdicts imposed in all 34 capital

          9  sentencing states and 1,004 capital sentencing

         10  counties in the United States between 1973 and 1995.

         11    Our first report, released exactly two years ago

         12  on June 12, 2000, asked how much serious, reversible

         13  error is found by state and federal courts when they

         14  inspect capital verdicts.  Our second report,

         15  released four months ago, February 11, 2002, uses 19

         16  separate statistical analyses of those reversals to

         17  identify the kind of conditions at the state, county

         18  and case level that appear to generate serious,

         19  reversible error in capital cases.

         20                 As is set out in more detail in the

         21  executive summaries to our two reports, which are

         22  attached to this testimony, and as I will briefly

         23  outline in my oral remarks, we reached three

         24  overarching conclusions:

         25                 First, nationally, during our 23-
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          2  year study period, capital verdicts were so fraught

          3  with serious, reversible error that there is strong

          4  reason to doubt the capital system's basic capacity

          5  to reliably convict, sentence and execute offenders,

          6  and only offenders, for whom the law identifies

          7  death as a legal punishment.  As Supreme Court

          8  Justice and long- time death penalty supporter

          9  Sandra Day O'Connor recently stated to bar

         10  associations in Minnesota and Nebraska, there is a

         11  troubling level of risk that the national already

         12  has, and that, barring reform, it will continue in

         13  the future to execute innocent people.

         14  Additionally, the capital system's high rates of

         15  error generate so much delay (an average of 12 years

         16  per individual case) and so much expense (an average

         17  of $23 million per individual execution, by the best

         18  available estimate, above and beyond the cost of

         19  life without parole) that the capital system cannot

         20  now provide the kinds of security, retribution and

         21  deterrence that its supporters want it and expect it

         22  to provide.

         23                 Second, the main apparent cause of

         24  serious capital error appears to be a disposition on

         25  the part of criminal justice and other public

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            288

          1  FIRE AND CRIMINAL JUSTICE SERVICES

          2  officials to use the death penalty in an

          3  indiscriminate and scattershot manner, in response

          4  to generalized fears relating to crime, rather than

          5  targeting the penalty on only the very worst of the

          6  worst offenses based on their actual facts. Even

          7  more troubling, the conditions that generate the

          8  crime fears that, in turn, lead to high rates of

          9  capital error include racial factors, political

         10  influences on judges, and law enforcement breakdowns

         11  in the prosecution and punishment of serious crimes.

         12    In essence, the death penalty leads to high rates

         13  of serious error, and resulting unreliability, delay

         14  and expense, when it is used, as it often is used

         15  around the country, in reaction to disturbing racial

         16  and political pressures on the law enforcement

         17  process, and as an ineffective substitute for

         18  effective law enforcement strategies.

         19                 Third, although there are reforms

         20  that may moderate these problems, identifying the

         21  ones that are appropriate in any given state or

         22  locality, and determining whether their cost is

         23  warranted by the extent to which they can hope to

         24  improve the system's reliability and efficiency,

         25  requires careful, locally focused studies with full
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          2  access to the records of the relevant judicial,

          3  prosecutorial and capital defender participants in

          4  the system.

          5                 Let me, then, provide a few specifics

          6  in support of each of these three conclusions:

          7                 First, during our 23- year study

          8  period, the courts overturned fully 68 percent of

          9  the thousands of capital verdicts they inspected,

         10  due to reversible error.  The errors leading to

         11  those reversals were, by and large, serious errors:

         12                 Typically, errors are a basis for

         13  reversal only if they can be shown to have

         14  undermined the reliability of the conviction or

         15  sentence.

         16                 Most of the judges who found these

         17  errors were hard sells when it comes to finding

         18  reversible error.  Ninety percent of them were

         19  accountable to the public via elections and could

         20  have been them turned out of the office, if they had

         21  reversed capital verdicts for no good reason.  And a

         22  majority of the rest of the reversing judges were

         23  appointed by Republic Presidents who themselves were

         24  elected on law- and- order platforms.

         25                 Where we have data (for the state
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          2  post- conviction and federal habeas review stages),

          3  80 percent of the reversals were for very serious

          4  violations, indeed, egregiously incompetent defense

          5  lawyers, prosecutorial suppression of evidence of

          6  innocence or mitigation, misinstruction of juries,

          7  and judge or jury bias.

          8                 And where we have data (for the state

          9  post conviction review stage), fully 82 percent of

         10  the reversed death verdicts were replaced on

         11  retrial, after the errors were cured, with non-

         12  capital outcomes, including acquittals in 9 percent

         13  of the cases.

         14                 In short, when death verdicts are

         15  reversed as they are 68 percent of the time, it

         16  almost always is when hard- nosed judges find

         17  serious violations identify that when cured,

         18  actually change the outcome of the case to a non-

         19  capital sentence or (in nearly 10 percent of the

         20  cases) to outright acquittals.

         21                 Second, our statistical analyses

         22  reveal that these serious errors are a result of

         23  scattershot death sentencing procedures that reach

         24  weak, as well as strong, cases for death. We, for

         25  example, conducted a series of comparisons of error
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          2  rates in similar death sentencing counties across

          3  the U.S.  All of those comparisons revealed that any

          4  given capital verdict imposed in counties that use

          5  the death penalty frequently per 1,000 homicides are

          6  substantially more likely to be overturned due to

          7  serious error, and substantially more likely to be

          8  imposed on someone who will turn out to be innocent,

          9  than verdicts imposed by counties that use the death

         10  penalty judiciously.  We also found that

         11  jurisdictions tend to engage in scattershot death

         12  sentencing in response to racial fears; a

         13  disproportionate concern about crime against white,

         14  as opposed to African- American victims; and well

         15  founded doubts about the capacity of law enforcement

         16  officials to apprehend, prosecute and punish serious

         17  criminals.

         18            Finally, our reports identify ten reforms

         19  that jurisdictions wishing to continue using the

         20  death penalty can use to shield officials from the

         21  racial, political and other pressures to over use

         22  the death penalty that lead to error, delay and

         23  excessive expense.  Those reforms are listed at the

         24  end of the executive summary to our second report,

         25  which is attached to my written testimony.
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          2  Identifying the conditions that pose the greatest

          3  risk of capital error in particular states and

          4  counties, however, then identifying reforms that

          5  respond to those conditions, and then determining

          6  whether those reforms hold out sufficient promise of

          7  restoring the desired reliability and efficiency,

          8  are questions that require further study of the sort

          9  that Resolution No. 12- A proposes.

         10                 Thank you, again, for the opportunity

         11  to testify before you on this most important of

         12  subjects.

         13  Testimony of:

         14  David Kaczynski

         15  Executive Director

         16  New Yorkers Against the Death Penalty

         17

         18            There has been a flurry of news concerning

         19  the death penalty in recent weeks.  An Arizona

         20  conviction became the 100th death row inmate

         21  exonerated and released from prison since 1973 after

         22  DNA testing established his innocence.  A Federal

         23  District Court Judge in Manhattan announced that he

         24  will declare the federal death penalty law

         25  unconstitutional unless prosecutors can explain the
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          2  rate of error in capital convictions.  Judge Jed

          3  Rakoff noted that executions may violate due process

          4  under the law by cutting short condemned persons'

          5  opportunities to prove their innocence. No less an

          6  authority than Supreme Court Justice Sandra Day

          7  O'Connor has expressed concern that "we may well be

          8  executing some innocent people."

          9                 A blue ribbon panel, commissioned by

         10  Governor George Ryan of Illinois, spent two years

         11  studying the death penalty in that state to

         12  investigate why so many innocents had been convicted

         13  and sentenced to death.  The panel, consisting of

         14  prosecutors, defense attorneys, retired judges, law

         15  enforcement experts and representatives from the

         16  community, was charged to find out what went wrong

         17  and to make recommendations for reform.  In its

         18  report, the commission noted 85 distinct areas of

         19  concern, from the quality of defense attorneys

         20  available to poor defendants, to reliance on

         21  unsupported testimony from jailhouse snitches, co-

         22  defendants, and single eyewitnesses, to doors left

         23  open for police and prosecutorial misconduct, to

         24  tainted evidence and biased experts, and on and on.

         25                  "Reform or repeat," was the
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          2  concluding theme of the Ryan Commission report.  And

          3  in fact, a majority of the panel found that problems

          4  with the death penalty are so endemic and complex

          5  that reform is practically impossible, leaving

          6  repeal as the only option.

          7                 Reasonable people can disagree on the

          8  ultimate morality of executions.  However, it has

          9  become increasingly clear that no well- informed,

         10  reasonable person can have confidence in the capital

         11  justice system as it is currently applied in the US.

         12    Until recently, judicial responses to the system's

         13  glaring flaws have resorted to hair- splitting legal

         14  distinctions which attempted to rationalize the

         15  apparent lack of justice.  Thus, in Herrera v.

         16  Collins the US Supreme Court ruled, in effect, that

         17  innocence is not a constitutional issue; and in

         18  McCleskey v. Kemp, it found that well- documented

         19  patterns of racial bias in the administration of

         20  capital punishment are of no concern to the

         21  judiciary.

         22                 But a rationalizing approach can fend

         23  off reality for just so long.  Advances in forensic

         24  technology have freed some innocent people from

         25  death row, a good thing, but hardly a cure- all
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          2  since DNA evidence is applicable in Olympus 10- 15

          3  percent of murder cases.  Just as importantly, the

          4  DNA revolution has opened a window on the system's

          5  many flaws, allowing us to look back and trace the

          6  ways in which innocent people were convicted and

          7  sentenced to death.  Public attitudes toward capital

          8  punishment are shifting. In a recent Zogby poll of

          9  Albany County residents, 55 percent professed

         10  support for the death penalty, but 53 percent

         11  admitted they were "not comfortable with the death

         12  penalty," and by a margin of 67 percent to 24

         13  percent, an overwhelming majority preferred a

         14  sentence of life imprisonment with absolutely no

         15  chance of parole over the death penalty for first

         16  degree murder.

         17                 New York's new death penalty statute

         18  was widely trumpeted as the best in the nation when

         19  it passed into law in 1995.  Indigent defendants

         20  would receive effective representation; the law

         21  would be fairly and evenly applied; a sense of

         22  justice and fairness would permeate the system from

         23  beginning to end.  New York, which had executed more

         24  people (and more innocent people) in the 20th

         25  century than any other state would get it right this
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          2  time. We have learned a lot since then.  In 1995,

          3  few people understood how deeply rooted the problems

          4  with capital punishment are.  No one expected the

          5  rate of exonerations that we have seen since then.

          6  Careful as the lawmakers tried to be, their

          7  confidence in the system's accuracy and fairness

          8  must be reevaluated in light of the past six years.

          9                 No one has been executed in New York

         10  State in thirty- nine years.  Although taxpayers

         11  have shelled out at least $100 million to implement

         12  New York's capital statute since 1995, only six men

         13  sit on death row, hardly a cost- effective

         14  proposition regardless of one's view of capital

         15  punishment.  The myth that the death penalty deters

         16  crime has been refuted in study after study. As

         17  public policy, it offers no demonstrable social

         18  benefit.  One might well ask, "What are we paying

         19  for?  And how much longer will we keep on paying?"

         20                 Why not put a moratorium on

         21  executions here in New York?  Instead of waiting for

         22  the justice system to evaluate the death penalty law

         23  piecemeal for years to come, with no guarantee that

         24  all of the flaws and mistakes will come to light or

         25  that justice will be served, why not empanel a blue
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          2  ribbon commission to review New York's law in light

          3  of what we know today, using the findings and

          4  recommendations of the Ryan Commission, the

          5  Constitution Project, and the American Bar

          6  Association report as guides?  If our commitment is

          7  to rational and wise justice, we should do no less.

          8

          9  Testimony of:

         10  Nancy M. Hoffman, Ph.D.

         11  Death Penalty Abolition Coordinator, New York City

         12  Amnesty International USA

         13

         14                 I welcome this opportunity to share

         15  with distinguished members of the New York City

         16  Council the views of Amnesty International in

         17  support of City Council Resolution 12- A. As you

         18  know, Resolution 12- A urges the U.S. Congress to

         19  pass the "National Death Penalty Moratorium Act of

         20  2001," which would place a moratorium on executions

         21  by the federal government and urge the States to

         22  follow suit while a National Commission on the Death

         23  Penalty reviews the fairness of the imposition of

         24  capital punishment.  Resolution 12- A also

         25  acknowledges the growing moratorium movement and
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          2  calls on Governor Pataki to "heed the concerns of

          3  the people" by declaring a moratorium on executions

          4  in New York State, following the early lead of

          5  Governor George Ryan of Illinois, and more recently,

          6  the moratorium call of the Governor of Maryland,

          7  Parris Glendening.

          8                 To introduce myself, let me say that

          9  I am a volunteer working for Amnesty International

         10  and have been active with the organization since

         11  1976.  I am a scholar and poet; I reside in

         12  Manhattan and earn the substantial part of my income

         13  as secretary to a partner of a major international

         14  law firm.  I am Amnesty's Death Penalty Abolition

         15  Coordinator for the New York City area.

         16                 Amnesty International regards the

         17  death penalty, in all its forms, as a violation of

         18  the right to be free from torture. No matter how it

         19  is carried out, the death penalty is an assault on

         20  human dignity and a violation of human rights.  For

         21  this reason, members of Amnesty International

         22  support the full abolition of the death penalty.

         23  But we also support the call for a moratorium

         24  because it will give our state the opportunity to

         25  review how the death penalty has been administered.
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          2                 I would like to cite several

          3  compelling factors for you to consider in your

          4  deliberations:

          5                 New York has not carried out an

          6  execution since 1963.  Before this time, it is

          7  believed that the State executed eight innocent

          8  individuals in the twentieth century.  This is not

          9  simply a historical curiosity.  In recent years, 100

         10  prisoners around the country have been released from

         11  death rows.  All of these 100 prisoners were

         12  wrongfully convicted of first- degree murder.  In

         13  Illinois, so many condemned prisoners have been

         14  released on account of their innocence, several

         15  after many years on death row, that Governor Ryan

         16  was prompted to declare a moratorium. In the state

         17  of Florida alone, 20 prisoners have been released.

         18                 Regardless of how carefully state

         19  legislatures craft death penalty legislation or how

         20  carefully our courts review the evidence, the fact

         21  remains that the Criminal Justice System is a human

         22  enterprise.  As such, it is subject to the same

         23  possibilities of error and misjudgment as any other

         24  human endeavor (including government programs.)  New

         25  York should take the time and care to review its
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          2  procedures so that no innocent person could be

          3  convicted, condemned to death, and then executed in

          4  the name of the State of New York.

          5                 Because New York has not executed

          6  anyone in nearly four decades, the State has not had

          7  the occasion to execute a mentally retarded or

          8  mentally ill individual who has been convicted of

          9  murder.  There are states with death penalty

         10  statutes that still execute individuals who are

         11  demonstrably mentally ill or mentally retarded.

         12  Individuals with these disabilities should not be

         13  held to the same degree of accountability that we

         14  reserve for individuals of sound mind.  New York

         15  should know that it cannot execute anyone suffering

         16  from severe mental debility.

         17                 By calling for a moratorium on the

         18  death penalty, New York will give continuing

         19  recognition to an international trend.  Every year,

         20  more and more countries codify into law their

         21  reluctance to execute prisoners:  France did so in

         22  1981, Argentina and Australia in 1984; Haiti in

         23  1987; Romania in 1989; the Czech Republic, Hungary,

         24  Ireland, Mozambique, and Namibia in 1990.  In 1999

         25  alone, Albania, Bermuda, Cyprus, East Timor, Latvia,

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            301

          1  FIRE AND CRIMINAL JUSTICE SERVICES

          2  Mepal, Turkmenistan, and Ukraine all effectively

          3  abolished the death penalty.  In the year 2000, the

          4  Ivory Coast and Malta officially stopped executing

          5  its prisoners.

          6                 Is it sheer coincidence that so many

          7  countries in recent years have abolished use of the

          8  death penalty as part of the transition to a more

          9  democratic form of government?  In countries as

         10  diverse as Haiti, Paraguay, Romania, Spain,

         11  Portugal, and Namibia, the death penalty was

         12  abolished when dictatorships came to an end.

         13  Similarly, in 1990, South Africa, the government of

         14  apartheid, declared a moratorium on the death

         15  penalty when it released Nelson Mandela and opened

         16  negotiations with the Africa National Congress.  The

         17  South Africa reckoning with the death penalty

         18  reached culmination in 1995 when capital punishment

         19  was abolished altogether in the new South Africa

         20  constitution.

         21                 We all understand what happened in

         22  each of these countries.  The death penalty was

         23  understood to be part of the repressive machinery of

         24  a dictatorial state.  Once a more democratic society

         25  could be established, there was a fundamental
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          2  determination to do away with the most terrible

          3  prerogative that any government can exercise, that

          4  is, the premeditated murder of its own citizens.

          5                 It is an awkward fact that the four

          6  countries who account for over 80 percent of

          7  judicial executions in the entire world are the

          8  United States, China, Iran, and Saudi Arabia.  Why

          9  should the United States count itself among such

         10  countries as these, along with the embarrassing

         11  company of Iraq, Malaysia, and Syria, when Canada,

         12  France, Ireland, Israel, Italy, and the United

         13  Kingdom, countries whose political traditions we

         14  claim to share, have completely abolished a death

         15  penalty which these nation friends consider

         16  ineffective, outdated, and barbaric?

         17                 Members of Amnesty International

         18  share the concern of all citizens about violent

         19  crime in our communities.  Like everyone, we want

         20  our neighborhoods protected from violence, with

         21  murderers apprehended and brought to justice.  But

         22  the death penalty will not end violent crime, nor

         23  will it change the inequities that have been built

         24  into our Criminal Justice System, which, in regard

         25  to the death penalty, Supreme Court Justice Harry
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          2  Blackmun termed "the machinery of death."  Besides

          3  documented unfairness in the law, application of the

          4  death penalty has been arbitrary, racially biased,

          5  and even shrewdly politicized for electoral

          6  advantage.  The process may be likened to a

          7  horrifying lottery in which political, financial,

          8  and community pressures may well play a more

          9  decisive part in sending a person to the death

         10  chamber than the actual crime itself.

         11                 There are people who are surprised by

         12  Amnesty International's opposition to the death

         13  penalty.  They applaud our efforts on behalf of

         14  prisoners of conscience and they share our

         15  abhorrence of torture.  They fail to understand,

         16  however, that an execution is the ultimate form of

         17  torture.  If it is wrong to attach electrodes to a

         18  prisoner in order to cause her pain but not to kill

         19  her, as happened to thousands of political

         20  dissidents in Chile under General Augusto Pinochet,

         21  then it is surely wrong to attach electrodes to her

         22  body in order to kill her outright.

         23                 In the Soviet Union under Leonid

         24  Brezhnev, it was considered a form of torture when

         25  anti- psychotic drugs were administered to healthy
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          2  people because of their political dissent. Is it not

          3  also a form of torture to inject poisonous drugs

          4  into a prisoner in order to kill him?  In this

          5  light, the death penalty is not simply an issue of

          6  criminal justice.  It is a severe and unacceptable

          7  violation of human rights.

          8                 Thank you for the opportunity to

          9  present the views of Amnesty International and its

         10  many active and supportive members in New York State

         11  and around the world.

         12

         13  Testimony of:

         14  Richard M. Greenberg

         15  Office of the Appellate Defender

         16

         17                 On behalf of the Office of the

         18  Appellate Defender, we appear before this Committee

         19  today to support, and urge the passage of Resolution

         20  No. 12- A, calling upon the Governor and State

         21  Legislature to declare a moratorium on executions in

         22  New York pending a full investigation of the

         23  application of capital punishment in the state, and

         24  calling upon the Congress of the United States to

         25  pass the National Death Penalty Moratorium Act of
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          2  2001 and the Accuracy in Judicial Administration Act

          3  of 2001.  We thank the Committee for the opportunity

          4  to appear and speak concerning this literally life

          5  and death issue being considered by the City

          6  Council.

          7                 As criminal defense practitioners

          8  with a combined experience of more than fifty years

          9  at both the trial and appellate levels, including,

         10  in the case of Joseph Nursey, more than 20 years of

         11  capital defense experience in the South, we are able

         12  to offer a unique perspective on many of the

         13  problems inherent in the Criminal Justice System,

         14  generally, and in the administration of the death

         15  penalty, in particular.

         16                 Some of these problems are well

         17  known: Racial bias, geographical disparities in the

         18  treatment of those accused, ineffective assistance

         19  of counsel at both trial and post- conviction

         20  stages, unscrupulous prosecutors, honestly mistaken

         21  identifications, junk science, and falsified

         22  evidence are just a few of the numerous issues that

         23  contribute to miscarriages of justice on a daily

         24  basis in our nation.

         25                 As a result of the window into the
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          2  justice system made possible by advance in DNA

          3  science over the past decade, we now know with

          4  greater certainty than ever before the kinds of

          5  errors that abound in our system and which have

          6  resulted in innocent persons being erroneously

          7  convicted and sentenced, sometime to death.

          8  Moreover, we can now document the relative frequency

          9  with which these errors frighteningly occur.  What

         10  the more than one hundred DNA post- conviction

         11  exonerations have demonstrated is that what often

         12  appeared to be strong evidence, eyewitness

         13  identifications, purported confessions, jailhouse

         14  snitches, and informants, and even supposedly

         15  reliable scientific testimony, was sometimes

         16  actually false, erroneous, or simply mistaken.

         17  Convictions that seemed to be based on an

         18  insurmountable mountain of evidence have crumbled

         19  under the weight of unassailable DNA proof of

         20  innocence.

         21                 The problem is that cases in which

         22  there is no DNA evidence to inculpate or exonerate

         23  an individual, where, for example, there is no blood

         24  or semen evidence available, still rely on the same

         25  kinds of evidence now known to be highly fallible.
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          2                 We believe that the imperfections

          3  that exist and the inequities that persist create

          4  too great a risk of wrongful convictions and

          5  executions and require that we as a society halt all

          6  executions until such time as full confidence in the

          7  Criminal Justice System can be attained.

          8                 New York's prisons house more than

          9  70,000 persons convicted of serious felonies.

         10  Virtually all of these prisoners are poor and a

         11  disproportionately large number are people of color,

         12  factors which themselves raise profound questions

         13  concerning the underlying fairness of our Criminal

         14  Justice System.  Based on our experience, we can

         15  assume that, of this number, some 10 percent or

         16  7,000, were either wrongly convicted, meaning that

         17  they were innocent of the crime or that some

         18  significant error occurred at trial, or were

         19  improperly sentenced.  The staggering number of

         20  erroneous convictions is, itself, reason enough to

         21  halt all executions.

         22                 What are the reasons for these

         23  wrongful convictions? For one thing, New York

         24  practices trial by ambush, that is, there is

         25  virtually no pre- trial discovery.  Add to this
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          2  hurdle incompetent lawyers, judges who are biased or

          3  otherwise lack judicial temperament, overreaching

          4  prosecutors, witnesses who lie to obtain a benefit,

          5  and confessions that are coerced or fabricated, and

          6  we have a recipe for disaster.  Within the past year

          7  alone at OAD, we have had convictions reversed

          8  because of ineffective assistance of trial counsel,

          9  improper jury instructions, the introduction of

         10  improper and misleading evidence, and an array of

         11  other significant errors.

         12                 Unless we can be assured that capital

         13  prosecutions and convictions are so much more

         14  reliable than ordinary felony cases, we ought not

         15  countenance such a significant error rate.  In fact,

         16  the evidence suggest that capital prosecutions are

         17  even more error- prone than ordinary criminal cases.

         18    A study conducted by Professor James Liebman of

         19  Columbia University found that, not merely 10

         20  percent, but a full 68 percent of all death penalty

         21  cases reviewed were eventually overturned due to

         22  serious constitutional violations.

         23                 The frightening reality, known to all

         24  who work within the Criminal Justice System, is that

         25  our courts do not grant reversals in every case
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          2  deserving of such relief.  The sheer volume of cases

          3  often precludes the kind of painstaking examination

          4  necessary to ferret out wrongful convictions.

          5  Moreover, the actual innocence of a client is not

          6  always the determining factor in whether an

          7  appellate court will grant relief.  The sad truth is

          8  that there are those who are innocent of crime but

          9  who, because of flaws in the Criminal Justice

         10  System, will remain convicted and will serve long

         11  prison terms.  While society might be willing to

         12  tolerate some degree of error where incarceration is

         13  the price, we cannot and should not accept such

         14  risks where death is at stake.

         15

         16  Testimony of:

         17  Joseph Nursey

         18  Office of the Appellate Defender

         19

         20                 I hope that in my testimony I can

         21  bring a different perspective based upon my

         22  experience in an area of the country where,

         23  unfortunately, the use of the death penalty has

         24  become quite commonplace.  Hopefully, New York can

         25  avoid this tragedy by confronting at the front end
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          2  the inequities that are inevitable wherever death as

          3  punishment exists.

          4                 Very briefly, for more than 20 years,

          5  I represented indigent persons in death penalty

          6  cases at the trial and/or post conviction levels in

          7  Georgia, Florida, Mississippi, Louisiana, South

          8  Carolina, and Arkansas.   I know from hands- on

          9  experience that the inequities and injustices in the

         10  administration of the death penalty, so well

         11  documented by such scholarly works as Professor

         12  Liebman's study of the rate of legal errors in the

         13  administration of the death penalty, Professor

         14  Baldus' study of racial discrimination in the

         15  application of the death penalty, and the ABA's

         16  concerns about the inadequacies of trial attorneys

         17  in countless death penalty cases are very real.

         18                 There are more than 20,000 murders

         19  every year in the United States.  About one to two

         20  percent of these cases result in the imposition of

         21  the death penalty.  No matter what we think of the

         22  death penalty as an abstract concept, the question

         23  we must confront as a society is how have we been

         24  distinguishing the one or two percent of homicide

         25  cases where death as punishment is imposed from the
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          2  ninety- eight or ninety- nine percent where the

          3  sentence is imprisonment?  And, the answer,

          4  unfortunately, is very poorly.

          5                 As horrible as are the murders for

          6  which persons are sentenced to death, and those

          7  crimes unquestionably are horrible, they are not

          8  worse, either in the horrific nature of the crimes

          9  or in the backgrounds of the persons who committed

         10  the crimes, than many of the murders for which

         11  sentences of life imprisonment are imposed.  For

         12  every person on death row, I could point you to

         13  countless other persons who were not sentenced to

         14  death, who committed crimes equally as horrendous.

         15  Death rows in the United States are populated with

         16  an astonishing number of first- offenders and with

         17  persons suffering from serious mental illness and

         18  serious mental deficiencies.

         19                 The death penalty is not reserved for

         20  the most horrible crimes or the most hardened

         21  offenders.  The decision to impose the death penalty

         22  far too often is controlled by matters that have no

         23  business in any legitimate criminal justice system;

         24  matter such as the race and social status of the

         25  accused person, the race and social status of the
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          2  victim, and the simple geography of where the crime

          3  occurred.

          4                 Also, far too frequently the decision

          5  of whether to impose the death penalty is nothing

          6  more than a function of how skilled a lawyer

          7  represents the accused person.  As just one of

          8  countless examples, next week the State of Georgia

          9  is scheduled to execute Wallace Fugate.  His crime

         10  is no worse than the homicides that tragically occur

         11  on a daily basis throughout the country.  He has no

         12  other criminal record.  What distinguishes his case

         13  and marks him for death is nothing more than the

         14  fact that the period of time from the verdict of

         15  guilty in his case until the jury began to

         16  deliberate whether to impose the death penalty or

         17  life imprisonment was less than thirty minutes.  His

         18  attorney presented to the sentencing jury no

         19  evidence whatsoever in mitigation; the attorney

         20  could not give even an hour to try to persuade the

         21  jury to spare his client's life.

         22                 The death penalty is part of the

         23  political process, not a part of any validly

         24  functioning Criminal Justice System. This is

         25  demonstrated on many levels.  The politics of race
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          2  have an overwhelming influence on the imposition of

          3  the death penalty.  The death penalty is largely

          4  reserved for those cases where the victim of the

          5  crime is white, and especially when the accused

          6  person is not.  Homicides in which an African-

          7  American person kills a white person constitute an

          8  extremely small percentage of the murders committed.

          9    However, throughout the country, a very

         10  disproportionately large percentage of death row is

         11  made up of African- Americans convicted of crimes

         12  against white persons.  On the other hand, persons

         13  of any race who are accused of killing non white

         14  victims rarely are sentenced to death.

         15                 And, right here in New York, in the

         16  very early stages of our renewed experience with the

         17  death penalty, there currently is on death row an

         18  African- American man who was convicted and

         19  sentenced to death by a jury from which all African-

         20  Americans had been excluded by the prosecution's use

         21  of its jury strikes. Sentencing people to death with

         22  all- white juries is a practice of a time and of a

         23  place with which we do not want to be associate.

         24                 Throughout my 20 plus years of

         25  experience with the death penalty, I have come to
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          2  expect in virtually every death penalty case for the

          3  prosecutor to publicly declare that particular crime

          4  as "the worst crime" that she or he has ever seen,

          5  and "if any crime is worthy of the death penalty,

          6  this is it."  Through my experience I have learned

          7  that the "worst crime that a prosecutor has ever

          8  seen," is one that occurs in close proximity to an

          9  election.   Unfortunately, political considerations

         10  frequently stand in the forefront of the decision to

         11  seek the death penalty.

         12                 I also would like to comment just

         13  briefly on the geographic disparity that occurs in

         14  the imposition of the death penalty.  There

         15  currently are six people on death row in New York.

         16  Of those six people, three of them, 50 percent were

         17  convicted in one county, Suffolk.  I seriously doubt

         18  that the homicide problem in Suffolk County is so

         19  much worse than in the rest of the state that half

         20  of the death sentences in New York reasonably should

         21  come from this one county.  Something else must be

         22  at play here.  A system where the decision to impose

         23  death as punishment is based largely on the

         24  happenstance of the county in which the crime

         25  occurred is no less arbitrary than a roulette wheel
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          2  or being struck by lightening.

          3                 Conclusion:

          4                 There is no serious question that our

          5  Criminal Justice System is imperfect.  Nor is there

          6  any real debate that application of the death

          7  penalty is at least sometimes subject to error.

          8  Before New York goes forward with executing people,

          9  serious questions about the inequities and

         10  imperfections that plague the death penalty system

         11  in other parts of the country and which, inevitably,

         12  will occur here should be answered.  These questions

         13  probably can never be answered satisfactorily

         14  because humans cannot devise a fair and error- free

         15  system for imposing death.  However, at the least,

         16  there should be a moratorium on executions in New

         17  York while these issues are seriously examined.

         18                 Thank you for allowing us the

         19  opportunity to express our concerns on this

         20  important issue.

         21                 (Hearing concluded at 3:00 p.m.)
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          1

          2              CERTIFICATION

          3

          4

          5     STATE OF NEW YORK   )

          6     COUNTY OF NEW YORK  )

          7

          8

          9                 I, PAT WTULICH, a Notary Public in

         10  and for the State of New York, do hereby certify

         11  that the foregoing is a true and accurate transcript

         12  of the within proceeding.

         13                 I further certify that I am not

         14  related to any of the parties to this action by

         15  blood or marriage, and that I am in no way

         16  interested in the outcome of this matter.

         17                 IN WITNESS WHEREOF, I have hereunto

         18  set my hand this 12th day of June 2002.

         19
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         23

                                   ---------------------

         24                          PAT WTULICH
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          1

          2             C E R T I F I C A T I O N

          3

          4

          5

          6

          7

          8

          9            I, PAT WTULICH, do hereby certify the

         10  aforesaid to be a true and accurate copy of the

         11  transcription of the audio tapes of this hearing.

         12
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         20

         21

         22                 -----------------------

                              PAT WTULICH
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