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INT. NO. 852:                                                            By: The Speaker (Council Member Vallone) and Council Members Dear, Espada, Freed, Henry, Michels, Moskowitz, Reed, Robles, The Public Advocate (Mr. Green), Council Members Abel, Fiala and Golden; also Council Members Foster, Koslowitz, Leffler, Linares, McCaffrey, Nelson, O’Donovan, Provenzano, Rivera, Sabini, Wooten and Spigner

TITLE:
To amend the administrative code of the city of New York, in relation to prohibiting the use of mobile telephones while operating a motor vehicle.

ADMINISTRATIVE CODE:
Amends title 19 by adding a new section 19-180

INT. NO. 855:
By: Council Members Dear, Marshall, Nelson and Fiala (by request of the Mayor); also Council Members Eldridge, Foster, Watkins, White, Wooten, Spigner, Abel and Golden

TITLE:
To amend the administrative code of the city of New York, in relation to prohibiting the use of mobile telephones while operating a motor vehicle.

ADMINISTRATIVE CODE:
Amends title 10 by adding a new section 10-137

BACKGROUND



The March 2, 2001 hearing of the Transportation Committee is convened for the purpose of considering Int. No. 852 and Int. No. 855 each of which relates to prohibiting the use of mobile telephones while operating a motor vehicle.  The dramatic increase in the use of mobile telephones in recent years has led to their increased use by drivers while operating a motor vehicle.  Use of a mobile telephone while driving has been linked to an increased likelihood of being involved in a motor vehicle accident or experiencing a fatality
.  Int. No. 852 and Int. No. 855 both attempt to address this increasing problem by regulating mobile telephone use by drivers while operating motor vehicles.  As their primary purpose these bills seek to preserve public safety by taking mobile telephones out of the hands of drivers who are operating motor vehicles so that they are not distracted by such devices and create mishaps.


It is important to note that the goal of the proposed legislation is not to completely ban telephones from motor vehicles.  Mobile telephones in motor vehicles present certain advantages, such as quick access to emergency services.  The presence of these mobile telephones also may provide a sense of security for drivers travelling alone in unfamiliar areas and for drivers concerned about vehicle breakdown.  The proposed legislation is not designed to eliminate the presence of mobile telephones in motor vehicles, but to limit their use to appropriate circumstances.

ANALYSIS  


The number of mobile telephone users in the United States has grown from approximately 50 million in 1997 to approximately 80 million by the end of 2000.  The popularity and increasing affordability and utility of mobile telephones makes it probable that the number of mobile telephone users will continue to increase and probable that the number of drivers using mobile telephones will also increase.

Several recent studies have concluded that driver use of a mobile telephone while operating a motor vehicle increases the risk of accident due primarily to greater driver distraction.  A 1997 New England Journal of Medicine study
 found that mobile telephone users are four times more likely to have an automobile accident than the average driver.  This is approximately the same accident ratio as that experienced by drivers whose blood alcohol level is equivalent to the legal limit.  Two years of research culminated in a 1997 National Highway Traffic Safety Administration report
 that found that driver mobile telephone use increases the risk of a crash mainly due to driver distraction and related inattentiveness to traffic conditions and situations.
  The study also indicated another, albeit less frequent, negative impact of driver mobile telephone use - the driver’s inability to control the motor vehicle, such as keeping the vehicle from making dangerous lane excursions.
 The report concluded that as the use of mobile telephones in general increases (due primarily to decreases in the size and cost of mobile telephones and the accompanying potential safety and convenience benefits), there will be an associated increase in related motor vehicle accidents involving drivers using mobile telephones.


Studies have also examined the relationship between mobile telephone use and fatal traffic collisions.  The 1997 National Highway Traffic Safety Administration study
 examined data accumulated in a national crash database known as FARS (Fatal Analysis Reporting System).  The study’s analysis of FARS data from 1994 and 1995 indicated that in most mobile telephone-related accidents, a mobile telephone was used by the driver of the striking vehicle and that most of these accidents involved collisions with other vehicles.  The study further found that the main reasons for these mobile telephone-related crashes were driver inattention, driving excessively fast and veering off the road. Another recent study found that drivers reported to be using a mobile telephone at the time of a collision had a nine-fold risk of a fatality over those who were not.
  The study further noted that drivers using mobile telephones had an increased risk of wandering from their lane thereby causing a collision, overturning their vehicle and striking a pedestrian.  


In 1999, the Center for Urban Transportation Research of the University of South Florida, published a report on the use of mobile telephones while driving
.  This report summarized existing information on the subject from prior reports and studies and undertook its own analysis of the issue.  The report found that, in general, mobile telephone use does have an adverse effect on driving performance.  Its cumulative analysis of existing reports found that people who used a mobile telephone while driving were anywhere from thirty-four percent to three hundred percent more likely to have an accident.  The report also concluded that existing research suggests that “hands-free use is less dangerous than hand-held use due to the removal of ‘physical distraction’ while placing and receiving calls.”
  

It is notable that many nearby counties as well as other countries have already seen fit to impose some form of prohibition on the use of mobile telephones by drivers or are presently considering imposing restrictions.  Nearby counties considering such restrictive legislation include Westchester
, Rockland
, Mineola and Nassau counties.   Suffolk County has already enacted a law and is has recently seen its first enforcement activity.  Countries that impose some form of prohibition on driver use of mobile telephones while driving include Italy, the United Kingdom, Japan, Israel, Australia and Brazil.

INT. NO. 852


Int. No. 852 would amend the Administrative Code of the City of New York by adding a new section 19-180 to Title 19 (Transportation).  At its core, Int. No. 852 would impose a prohibition on all persons from using a mobile telephone while operating a motor vehicle on any New York City street (new §19-180(b)).  The term “mobile telephone” is defined in this section as “a telephone which can be used without an access line for service, including, but not limited to, cellular, analog, wireless, and digital telephones and communications devices.”  The term “use” is specifically defined for purposes of this section to mean “to talk or listen on a mobile telephone” (new §19-180(b)).


Certain exceptions to the general prohibition are enumerated in the bill (new §19-180(c).  The first exception to this prohibition is where the operator of an authorized emergency vehicle, such as vehicles of the police, fire and emergency ambulance services, is acting in his or her official capacity.  The second exemption permits the motor vehicle operator to use a mobile telephone when the motor vehicle is in the “park” position (as that term is defined) and is out of the stream of traffic.  The third and final exemption permits the use of a mobile telephone with a “hands-free device”.  A “hands-free device” is defined as an attachment or addition to a mobile telephone that may or may not be permanently installed in a motor vehicle that allows the operator to maintain both hands on the steering device.  When using a hands-free device, reaching to dial or answer the telephone would be permissible.  Hands-free devices include earpieces, headsets, attachments that enable a speakerphone function and speakerphones built into the vehicle.


Int. No. 852 would mandate a fine of between one hundred fifty and three hundred dollars for a first violation of the section’s prohibition.  A violation within six months of the conviction for a violation of this section would expose the offender to a fine of between three hundred and five hundred dollars or not more than ten days imprisonment (new section 19-180(d)).

It is an affirmative defense that the telephone call which was the basis for the alleged violation was made for the sole purpose of communicating in an emergency situation with any of a number of listed call recipients and is substantiated by documentary evidence (new section 19-180(e)).  Such telephone calls include those made to a 911 operator, a hospital or a fire or police department.  Therefore, an alleged violator may escape fine or imprisonment by providing written proof that the telephone call in question was made in an emergency situation to one of the bill’s specifically listed permissible recipients.


Finally, the bill provides that stricter constraints on the use of mobile telephones may be imposed by City agencies or by the head of any entity, the majority of whose members are elected or appointed by any City official, any elected official, or the Speaker of the Council, upon their employees while their employees are engaged in the performance of their official duties (new §19-180(g)), or as a result of collective bargaining or contractual obligations (new §19-180(h)).


In summary, Int. No. 852 would prohibit the use of a mobile telephone while driving unless a hands-free device is used or an emergency call is being placed.

INT. NO. 855


Int. No. 855 would amend Title 10 (Public Safety) of the Administrative Code of the City of New York by adding a new section 10-137.  The objective of Int. No. 855 is to prohibit the use of mobile telephones by individuals operating motor vehicles.  The bill qualifies this prohibition by enumerating certain permissible uses (new §10-137(c)(1)). The bill allows the use of a mobile telephone while a motor vehicle is in motion if a “hands-free device” is used by the driver (new §10-137(c)(2)).  The bill also permits the use of a mobile telephone when a vehicle has completely ceased movement (new §10-137(c)(3).  Int. No. 855 permits a driver to use a mobile telephone to call a 911 emergency telephone number or to make an emergency telephone call to a hospital or medical doctor’s office, but does not contain an exemption for operators of authorized emergency vehicles acting in their official capacities.  Int. No. 855 does not provide for the permissible imposition of stricter mobile telephone use constraints by City agency heads in relation to their employees or through collective bargaining or contractual negotiations. 

Finally, Int. No. 855 makes a violation of new section 10-137 a traffic infraction and imposes monetary fines of fifty to one hundred fifty dollars.  The bill does not provide for the imposition of criminal liability.     

CONCLUSION


The argument may be made that the public is better served by enacting statewide or federal legislation regulating mobile telephone use.  The logic behind this reasoning is that if every county passes its own legislation in this area consumers will be confused when they drive across borders because they will be unsure of what mobile telephone law applies to them and what the specific contours of that law are.  While this argument holds a great degree of validity, the fact remains that neither New York State nor the United States Congress has legislated in the area of mobile telephone use by drivers operating mobile vehicles.  In the absence of such legislation on the state and federal levels, it is incumbent upon the City of New York to enact reasonable legislation to safeguard its citizens from the documented increased risk of motor vehicle accident caused by individuals using mobile telephones while driving.  Both Int. No. 852 and Int. No. 855 seek to accomplish this objective and deserve consideration for passage.  

� Several recent studies have found that the likelihood of being involved in a motor vehicle accident (both fatal and non-fatal) substantially increased when a driver is engaged in the use of a mobile telephone (see analysis section of this Committee report).


� Association Between Cellular-Telephone Calls and Motor Vehicle Collisions, Redelmeier, D.A. and Tibshirani, R.J.,  The New England Journal of Medicine, Vol. 336, No. 7, pp. 453-458 (February 1997).


� An Investigation of the Safety Implications of Wireless Communications in Vehicles, Goodman, M., Bents, F.D., Tijerina, L., Weirwille, W., Lerner, N., and Benel, D., National Highway Traffic Safety Administration  (DOT HS 808-635, 1997).


� In a 1991 study of the effects of driver cellular telephone use, the researchers concluded that the act of placing calls and handling both simple and complex conversations all led to significant increases in time to respond to highway traffic conditions (by between 0.3 and 0.85 seconds) and in the likelihood of a failure to respond at all.  The Effect of Cellular Phone Use Upon Driver Attention, McKnight, A.J. and McKnight, A.S., AAA Foundation for Traffic Safety (January 1991).  


� It is notable that an earlier study concluded that steering wheel standard deviation was considerably greater when using a mobile telephone during city driving, particularly when placing and receiving calls on hand held telephones.  The Effects of Mobile Telephoning on Driving Performance, Brookhuis, K.A. de Vries, G., de Ward, D., Accident analysis and Prevention, Vol. 23, No. 4 (1991).  This is particularly noteworthy when considering mobile telephone legislation applicable to a very large city such as New York City.  


� This presumes that the basic technological design of such mobile telephones remains largely constant in the future.


� See footnote 3, supra.


� Cellular Phones and Fatal Traffic Collisions, Violanti, J.M., Accident Analysis and Prevention, Vol. 30, No. 4 (1998).  This study was based exclusively upon data culled from standardized police accident reports containing a check box to indicate the presence and/or use of a mobile telephone in the state of Oklahoma (one of only three states to require police to indicate on accident reports whether a mobile telephone was present or in use at the time of the accident).  As this information was not based upon New York City collision data, reference to this study is for inferential purposes only.


� Investigation of the Use of Mobile Phones While Driving, Cain, A. and Burris, M., Center for Urban Transportation Research, College of Engineering, University of South Florida (April 1999).


� Id, at pp. 18.


� On Monday, February 26, 2001 the Westchester Board of Legislators unanimously passed a bill that would restrict mobile telephone use while driving.  It not awaits the approval or veto of the county executive.


� After passage, the Rockland County executive vetoed the bill.
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