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I. 
Introduction
On December 12, 2018, the Committee on the Justice System, chaired by Council Member Rory Lancman will hold a hearing to examine three initiatives intended to broaden the horizons of bail in the city. As the city prepares to close Rikers Island, the necessity of lowering the jail population has increased. These initiatives give some insight ways to improve the information available to stakeholders in the arraignment process. The Vera Institute of Justice (“Vera”) leads two of these pilots - a 2017 effort to increase alternative forms of bail like partially secured bonds, and an ongoing project in the Bronx and Queens using a financial assessment instrument to determine how much bail a defendant can pay. The third is the Criminal Justice Agency's expanded Bail Expediting Program, which calls family and friends once bail is set and facilitates payment as early as possible in the process by placing “holds” with the New York City Department of Correction (DOC). The Committee is interested in assessing the creation, implementation, and efficacy of these programs.
II.

Alternative Forms of Bail
      Under New York State law, judges have up to nine forms of bail to choose from, including "alternative” forms of bail such as partially secured and unsecured bonds; judges must set at least two forms in every case.
  However, most judges in New York impose the two most burdensome forms of bail because they require some amount of money down, cash bail and insurance company bail bond.
 In September 2017, Vera started a three-month program to find ways to increase use of the other forms of bail that use “non-monetary” bail, which culminated in its report “Against the Odds: Experimenting with Alternative Forms of Bail in New York City’s Criminal Courts.” 

Vera’s primary focus was how to increase judges’ use of credit card options for bail, as well as three more complicated options: secured, partially secured, and unsecured bonds. A secured bond means that the payer pays the full amount in personal or real property with the court, which while it doesn’t reduce the monetary burden on the payer’s family, does avoid the predatory practices and lost funds to the bail bonds industry that comes with insurance company bail bonds. Partially secured bonds also require a deposit with the court, but of a maximum of 10% of the bond, considerably less than the 20-30% most bondsman require, while also avoiding their nonrefundable fees. An unsecured bond requires no deposit, but is different from simply being released on your own recognizance because the defendant would owe the court the entire amount of the bond if forfeited – for example for a missed court appearance – as opposed to simply having a warrant issued.  

The first steps were to reformat the forms for secured, partially secured, and unsecured bonds, which were ultimately accepted and are currently being used by the Office of Court Administration (OCA).  These new forms are included in the appendix to this report – while streamlined into a single page, they still require a considerable amount of information. The second was extensive trainings with the judiciary and defender offices. 
In all, Vera sampled 99 cases from December 2015 through March 2016. Cases included criminal court arraignment in Manhattan, Queens, Brooklyn, and the Bronx in which judges set an unsecured or partially secured bond option in addition to traditional forms of bail.
 The graphic below shows the results:
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The cases were tracked for a nine to twelve month period to document bail making, court appearance, pretrial re-arrest, and final case disposition. Qualitative information was collected from judges, defenders, and court staff to better assess the results and make recommendations to New York City on improving the use of bail.
 No control group existed for this study, however, publicly available data can be used for baseline comparisons to the examined questions.

Highlighted results from the study include the following:

· Sixty-eight percent (68%) of individuals made bail overall, compared to the overall citywide average of 11%

· Because no deposit is required, 100% of individuals were immediately released at arraignment where an unsecured bond was set. 

· Sixty-four percent (64%) of cases made bail where a partially secured bond was set, mostly at arraignment or within one week post-arraignment.

· Six percent (6%) of cases where a partially secured bond was set, bail was not made but the individual was released on recognizance.

· The use of alternative forms of bail was used widely in different types of offenses:

· Fifty-four percent (54%) of cases had a top charge felony, and the cohort ranged from offenses including drug possession, larceny, robbery, assault, criminal contempt, and weapons possession.

· Those released had a combined court appearance rate of 88% and a rate of pretrial re-arrest for new felony offenses of only eight percent (8%).

· The majority of individuals released pretrial resolved in a disposition less serious than the initial top charge, with one-third (1/3) ending in dismissal and another 20% ending in a non-criminal conviction.

Based on the findings of their study, Vera makes the following recommendations to increase and ease the use of alternative forms of bail:

· Educate stakeholders to raise awareness of these forms of bail and how to request and grant them.

· Simplify the paperwork and procedures associated with setting these forms of bail.

· Require judges to routinely set an alternative form of bail as an option in addition to traditional forms of bail – perhaps by advocating to OCA that at least three forms of bail are set at every arraignment. 
· When bail is set, require courts to conduct an individualized assessment on the person’s ability to pay.

III.

Bail Expedition Program (BEX) Expansion 
Once bail is set, a defendant is moved from the custody of the NYPD to the DOC. For bail to be paid, DOC must receive the bail information from OCA. Even if bail can be paid, these interagency dynamics make paying bail an obstacle course, as evidenced by this Committee’s December 3 hearing “Why does the City make it so hard to post bail?” One potential fix is a DOC “hold,” which keeps a defendant in the courthouse for 4-12 hours – instead of moving them to a more far flung DOC facility – so that a person can be released faster. Another is letting a family member or friend know the bail conditions a judge set as quickly as possible. 
In 2017, the Mayor’s Office of Criminal Justice (MOCJ) announced the expansion of Bail Expedition Program (BEX), a program that operates in partnership with the Criminal Justice Agency (CJA) and the DOC in all boroughs except Staten Island.
 BEX was established almost 30 years ago to reduce the number of people held in pre-trial detention on small amounts of bail.
 By working with better communication with potential sureties, and placing these holds with the DOC, BEX posits that bail can be paid faster and defendants can be released quicker. 
According to CJA, if a person meets program eligibility, the program conducts a pre-arraignment interview where the person provides a name of a surety to contact (usually a friend or relative) if bail is set.
 If this information was not provided at the interview, the program re-interviews the person post-arraignment to get the information if bail was set.
 In turn, the program contacts the surety before the person is moved to a DOC facility to let them know that bail was set and guide the surety through the bail payment process.
 The program also ensures the person is held at the courthouse to give the surety time to post bail.
 

Prior to the expansion, only individuals with bail amounts less than $3,500 were eligible for the program.
 Under the expansion, MOCJ committed close to $500,000 to expand eligibility to persons with bail amounts up to $5,000 and increase the number of full-time program staff from 16 to 24.
 As part of the expansion, the New York City Council (Council) adopted legislations to increase the length of the hold CJA can requests from two hours up to 12 hours and require the police department to offer individuals in its custody the opportunity to obtain personal contact information from their phone except where the phone was confiscated for evidence. 
 About 40 percent of persons eligible for BEX cannot provide a name and number of a friend and relative, according to CJA.

Since BEX expansion launched in January 2018, it has gathered surety information post-arraignment in 20 percent of cases.
 The program re-interviewed about 12,300 of about 12,600 eligible people who were unable to post bail at arraignment.
 Of 12,300 re-interviewees, about 7,700 provided surety data to the program.
 Of the 7,700, the program made phones calls to sureties for about 6,900.
 Of the 6,900, about 28 percent were released at arraignment and about 19 percent within two days of arraignment.
 Between January 2018 and November 2018, the program requested 1,830 holds, of which 71 percent were released at the courthouse.
 These figures indicate that the program is working - about 47 percent of people the program served paid bail at arraignment or within two days, compared to 25 percent the program did not serve.
 

IV. 
Vera’s Bail Assessment Pilot

Bail in New York is supposed to be set only at the amount that assures return to not, not in an amount that detains for punishment, or because of fear of danger to the community. In addition, failure to consider a defendant’s financial situation when setting bail has been found to violate the defendant’s right to equal protection under the United States and New York Constitutions.
 However, bail is commonly set throughout the city with no attention paid to a defendant’s finances, or with any question of if or who that bail can be paid. 
In 2018, Vera launched its Bail Assessment Pilot (BAP) in partnership with OCA, which provides criminal court arraignment judges with information about a person’s ability to pay bail and the form of bail judges should consider in each case. The pilot is available to all defendants with any charge who are arraigned in criminal court in the Bronx and Queens. 


BAP is a three-step process. The first step assesses the person’s financial resources.
 Upon defense counsel’s referral, a BAP specialist conducts an interview, usually about seven minutes, with the person during arraignment to collect their income from employment information, cash benefits, and savings, and financial obligations, such as food, rent, and childcare.
 The second step determines the person’s ability to pay and form of bail.
 Using Vera’s Bail Calculator, a formula that involves subtracting a defendant’s financial obligations from their overall assets, the BAP specialist is able to examine the person’s disposable income to determine the amount and form of their bail recommendation.
 The third step enters their bail assessment on the record if requested by defense counsel.
 At the judge’s request, the BAP specialist can also submit a Bail Assessment Letter for the record.

According to Vera, BAP has conducted a total of 133 assessment in the Bronx since March 2018 and a total of 5 assessments in Queens since October 2018.
 Vera shared the following findings with the Committee: 

· About 56% and 39% of its participants were non-Latinx Black and Latinx, respectively.
 
· Less than 1/3 were employed at the time of the assessment with an average median income of $1,890 (ranges $320 - $3,680).
 

· 3/4ths of the participants, including those with no disposable income, had monthly disposable income of $306 or less.

· 50% of participants had no ability to pay and of those that had some ability to pay, BAP specialists suggested partially secured bonds in most cases, ranging from $50 to $8,000 (Median = $1,700).

· In 70% of the assessed cases, bail was set; the other 30% were either release on ROR or released on supervision.

· 30% of cases where bail was set involved partially secured bonds, while 55% consisted of insurance company bond and cash.
 

· More than 2/3rds of participants with bail set later posted bail, but those with the opportunity to post a partially secured bond had a much higher chance of posting bail (86%) than those with only case and insurance bond options (57%).
  
V. Issues and Concerns
Judicial utilization of alternative, non-monetary forms of bail, the expansion of the bail expedition program, and pilots of ability-to-pay assessments are innovative and essential steps to reducing the pre-trial detention population. They all address the fundamental road blocks to why people are held pretrial – a focus on disposable income that many justice-involved individuals do not have, a reliance on the commercial bail bond industry, and a system that makes paying bail byzantine and onerous. The Committee is interested in exploring how these programs can be widened, and how to work with OCA, MOCJ, and DOC to implement their recommendations. 
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Criminal Court of the City of New York Partially Secured Bail Bond

County Part Justifying Affidavit and Undertaking to Answer
Docket No.
PEOPLE OF THE STATE OF NEW YORK
against Top Charge
» Defendant Date Bail Set Adjourn Date Adjourn Part

An accusatory instrument has been filed in this Court charging the above-listed offense against the defendant.
Bail has been fixed in the amount listed below with a % deposit.

] $ Partially secured appearance bond (defendant is sole obligor)
Full Amount of Bond

[ $ Partially secured surety bond (obligor other than/in addition to defendant)
Full Amount of Bond

BAIL BOND

The obligor(s) listed below jointly and severally undertake(s) that the defendant shall appear in the above-
entitled action whenever required and will at all times render himself/herself amenable to the orders and
processes of this Court. In the event that the defendant does not comply with any such requirement, order, or
process, the obligor(s) will pay to the People of the State of New York the full amount of the bond listed above.

Name of obligor. Is obligor the defendant? Y | N

Occupation/source of income Length of employment

Business address

Home address

Income for past year $ Average income past five years $

Complete only if multiple obligors:

Name of obligor. Is obligor the defendant? Y | N

Occupation/source of income Length of employment

Business address

Home address

Income for past year $ Average income past five years $

[1 Check if more than two obligors and include information on each additional obligor on additional pages
The obligor(s) deposit(s) the following to secure partial payment $
JUSTIFYING AFFIDAVIT and UNDERTAKING TO ANSWER

| hereby swear/affirm that | am [the sole] / [one of multiple] obligor(s) named in the Bail Bond in the above-titled
action. | attest to the accuracy and truth of the information listed above regarding my occupation, place of business,
income, and residence.

| swear/affirm that within one month prior to this date | did not make bail for another defendant in more than two
cases not arising out of the same transaction. In the prior month, | did not deposit money or property as bail nor
have | served as an obligor for a bail bond in any Court having criminal jurisdiction or in any criminal proceeding.

L] I also swear/affirm that no previous application for this bail has been made, or

[ ] A previous application was made for this bail was made to Judge
on the day of , 20___, and was denied for the following reasons:
and except for such application no previous application has been made.

As [the sole] / [one of multiple] obligor(s) named in the above-titled action, | swear/affirm that | will undertake that the
above-mentioned defendant shall appear and answer the above-mentioned charge, in whatever Court it may be
prosecuted. The defendant shall at all times render himself/herself amenable to the orders and process of the Court.
If convicted, the defendant shall appear for judgment and render himself/herself in execution thereof. If the
defendant fails to perform any of these conditions, then | jointly and severally will pay to the People of the State of
New York the full amount of bond fixed.

Signature of obligor Signature of obligor (if multiple obligors)

Print name Print name

On this day, the obligor(s) listed above was/were sworn before me and deposed. The obligor(s) swore that
he/she/they reside(s) at the above-mentioned location(s), is/are employed at the above-mentioned
address(es), and is/are the obligor(s) who executed and signed the above instrument.

The within bail bond is allowed.

Dated: City of New York Judge/Justice

CRC 3293 (Rev. 09/25/2017)
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/ 3. Criminal Court of the City of New York Unsecured Bail Bond
2 3 by

{“_,‘ i /] County Part Justifying Affidavit and Undertaking to Answer
B Docket No.
PEOPLE OF THE STATE OF NEW YORK
against Top Charge
» Defendant Date Bail Set Adjourn Date Adjourn Part

An accusatory instrument has been filed in this Court charging the above-listed offense against the defendant.
Bail has been fixed in the following amount:

] $ Unsecured appearance bond (defendant is sole obligor)
Full Amount of Bond

] $ Unsecured surety bond (obligor other than/in addition to defendant)
Full Amount of Bond

BAIL BOND

The obligor(s) listed below jointly and severally undertake(s) that the defendant shall appear in the above-
entitled action whenever required and will at all times render himself/herself amenable to the orders and
processes of this Court. In the event that the defendant does not comply with any such requirement, order, or
process, the obligor(s) will pay to the People of the State of New York the full amount of the bond listed above.

Name of obligor Is obligor the defendant? Y | N

Occupation/source of income Length of employment

Business address

Home address

Income for past year $ Average income past five years $

Complete only if multiple obligors:

Name of obligor Is obligor the defendant? Y | N

Occupation/source of income Length of employment

Business address

Home address

Income for past year $ Average income past five years $

[1 Check if more than two obligors and include information on each additional obligor on additional pages

JUSTIFYING AFFIDAVIT and UNDERTAKING TO ANSWER

| hereby swear/affirm that | am [the sole] / [one of multiple] obligor(s) named in the Bail Bond in the above-titled
action. | attest to the accuracy and truth of the information listed above regarding my occupation, place of business,
income, and residence.

| swear/affirm that within one month prior to this date | did not make bail for another defendant in more than two
cases not arising out of the same transaction. In the prior month, | did not deposit money or property as bail nor
have | served as an obligor for a bail bond in any Court having criminal jurisdiction or in any criminal proceeding.

| I also swear/affirm that no previous application for this bail has been made, or

] A previous application was made for this bail was made to Judge
on the day of , 20___, and was denied for the following reasons:
and except for such application no previous application has been made.

As [the sole] / [one of multiple] obligor(s) named in the above-titled action, | swear/affirm that | will undertake that the
above-mentioned defendant shall appear and answer the above-mentioned charge, in whatever Court it may be
prosecuted. The defendant shall at all times render himself/herself amenable to the orders and process of the Court.
If convicted, the defendant shall appear for judgment and render himself/herself in execution thereof. If the
defendant fails to perform any of these conditions, then | jointly and severally will pay to the People of the State of
New York the full amount of bond fixed.

Signature of obligor Signature of obligor (if multiple obligors)

Print name Print name

On this day, the obligor(s) listed above was/were sworn before me and deposed. The obligor(s) swore that
he/she/they reside(s) at the above-mentioned location(s), is/are employed at the above-mentioned
address(es), and is/are the obligor(s) who executed and signed the above instrument.

The within bail bond is allowed.

Dated: City of New York Judge/Justice

CRC 3294 (Rev. 09/25/2017)
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Criminal Court of the City of New York Secured Bail Bond

County Part Justifying Affidavit and Undertaking to Answer
Docket No.
PEOPLE OF THE STATE OF NEW YORK
against Top Charge
» Defendant Date Bail Set Adjourn Date Adjourn Part

An accusatory instrument has been filed in this Court charging the above-listed offense against the defendant. Bail has
been fixed in the following amount:

] $ Secured appearance bond (defendant is sole obligor)
Full Amount of Bond

] $ Secured surety bond (obligor other than/in addition to defendant)
Full Amount of Bond

BAIL BOND

The obligor(s) listed below jointly and severally undertake(s) that the defendant shall appear in the above-
entitled action whenever required and that defendant will at all times render himself/herself amenable to
the orders and processes of this Court. If the defendant does not comply with any such requirement,
order, or process, the obligor(s) will pay to the People of the State of New York the full amount of the
bond listed above.

Name of obligor. Is obligor the defendant? Y | N

Home address, Occupation

[ Real property pledged (twice the value of the undertaking)

the title of which is of record, in the obligor’'s name in the Office of the Register of the County of

of :and is recorded therein as follows:
Section , Liber , Page , Lot , Block , Recording Date
] Personal property not exempt from execution is deposited

The unencumbered value of the above property is:

[ ] Check if more than one obligor and include information on each additional obligor on additional pages

JUSTIFYING AFFIDAVIT and UNDERTAKING TO ANSWER

| hereby swear/affirm that | am [the sole] / [one of multiple] obligor(s) named in the Bail Bond in the
above-titled action. | attest to the accuracy and truth of the information listed above regarding my
address, description and value of personal or real property.

| swear/affirm that within one month prior to this date | did not make bail for another defendant in more
than two cases not arising out of the same transaction. In the prior month, | did not deposit money or
property as bail nor have | served as an obligor for a bail bond in any Court having criminal jurisdiction or
in any criminal proceeding.

L] I also swear/affirm that no previous application for this bail has been made, or

| A previous application was made for this bail was made to Judge
on the day of , 20___, and was denied for the following reasons:
and except for such application no previous application has been made.

As [the sole] / [one of multiple] obligor(s) named in the above-titled action, | swear/affirm that | will
undertake that the above-mentioned defendant shall appear and answer the above-mentioned charge, in
whatever Court it may be prosecuted. The defendant shall at all times render himself/herself amenable to
the orders and process of the Court. If convicted, the defendant shall appear for judgment and render
himself/herself in execution thereof. If the defendant fails to perform any of these conditions, then | jointly
and severally will pay to the People of the State of New York the full amount of bond fixed.

Signature of obligor Signature of obligor (if multiple obligors)

On this day, the obligor(s) listed above was/were sworn before me and deposed. The obligor(s) swore that
he/she/they reside(s) at the above-mentioned location(s), the description and value of the pledged real or
personal property, and is/are the obligor(s) who executed and signed the above instrument.

The within bail bond is allowed.

Dated: City of New York Judge/Justice

CRC 3292 (Rev. 09/25/2017)






