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I. INTRODUCTION 
On February 25, 2019 the Committee on Public Safety, chaired by Council Member Donovan Richards held an oversight hearing regarding family separation in criminal cases.[footnoteRef:1] The Committee heard Introduction Number 1349 (Int. No. 1349) a local law to amend the administrative code of the city of New York, in relation to requiring the police department to implement sensitive arrest. On August 14, 2019, the Committee will vote on Proposed Introduction Number 1349-A.  [1:  This hearing was held jointly with the Committee on the Justice System. ] 

II. BACKGROUND
Parental incarceration is recognized by the Center for Disease Control as an “adverse childhood experience” that increases a child’s risk for negative outcomes in adulthood, including alcoholism, depression, illegal drug use, domestic violence, suicide attempts, and poor academic achievement.[footnoteRef:2] Recognizing that “[m]inimizing the trauma experienced by children at the time of their parent’s arrest has the potential to lessen this risk, improving outcomes in the short and long-run,” the International Association of the Chiefs of Police (IACP) and the Bureau of Justice Services division of the U.S. Department of Justice created a model policy that would assist local law enforcement in developing measures to safeguard children when a parent is arrested.[footnoteRef:3] The IACP stated that while “witnessing a parent’s arrest may appear to be a short, relatively quick life event, the trauma that it can create may be a compounding risk factor that ultimately has a detrimental impact on the child’s well-being and development.”[footnoteRef:4] Therefore, the model IACP broadly recommends that “all reasonable steps should be taken to minimize the child’s exposure to the arrest, to allow the arrestee to reassure the child and stay with the child until the caregiver is present, guarantee that follow-up with the child is performed where necessary by the law enforcement agency, partner organizations, or both.”[footnoteRef:5] [2:  CDC-Kaiser Permanente ACE Study, available at: https://www.cdc.gov/violenceprevention/childabuseandneglect/acestudy/about.html]  [3:  Safeguarding the Children of Arrested Parents, International Association of Chiefs of Police, available at: https://www.bja.gov/Publications/IACP-SafeguardingChildren.pdf, p. xi]  [4:  Safeguarding the Children of Arrested Parents, International Association of Chiefs of Police, available at: https://www.bja.gov/Publications/IACP-SafeguardingChildren.pdf, p. 6]  [5:  Safeguarding the Children of Arrested Parents, International Association of Chiefs of Police, available at: https://www.bja.gov/Publications/IACP-SafeguardingChildren.pdf, p. 4] 

The IACP model policy recommends a number of broad considerations, including pre-arrest planning in situations when an arrest warrant is being executed or a dispatch operator can ask a 911-caller if there is a child present;[footnoteRef:6] rules for the appropriate placement of a child[footnoteRef:7]; booking procedures such as allowing an arrestee to use their cell phone to call a child and make care arrangements;[footnoteRef:8] and follow up visits to caregivers[footnoteRef:9]. There are also specific recommendations regarding the arrest process itself, such as requirements that officers ask individuals specifically whether they are a parent responsible for any minor children or living with any minor children; conducting the arrest outside the presence of the child when possible; and, giving the parent an opportunity to speak to the child.[footnoteRef:10]  [6:  Safeguarding the Children of Arrested Parents, International Association of Chiefs of Police, available at: https://www.bja.gov/Publications/IACP-SafeguardingChildren.pdf, p. 12]  [7:  Safeguarding the Children of Arrested Parents, International Association of Chiefs of Police, available at: https://www.bja.gov/Publications/IACP-SafeguardingChildren.pdf, p. 15]  [8:  Safeguarding the Children of Arrested Parents, International Association of Chiefs of Police, available at: https://www.bja.gov/Publications/IACP-SafeguardingChildren.pdf, p. 16]  [9:  Safeguarding the Children of Arrested Parents, International Association of Chiefs of Police, available at: https://www.bja.gov/Publications/IACP-SafeguardingChildren.pdf, p. 17]  [10:   Safeguarding the Children of Arrested Parents, International Association of Chiefs of Police, available at: https://www.bja.gov/Publications/IACP-SafeguardingChildren.pdf, pp. 13-15] 


III. NYPD’S CHILD BYSTANDER POLICIES 
In November 2018, the New York City Police Department (NYPD) issued a promotional booklet entitled “The 101: The NYPD and Victim Assistance”, which describes policing initiatives implemented in the last four years that seek to support crime victims through the investigation process and to build trust with communities.[footnoteRef:11] The booklet states that the NYPD has implemented reforms in training curricula, polices, and procedures based on recommendations made by vulnerable populations.[footnoteRef:12] These initiatives include policies and strategies for responding to incidents where children are present such as Child Trauma Response Teams, which were developed in partnership with Safe Horizon, a nonprofit victim assistance organization and District Attorney’s Offices, and designed as a coordinated response to families after serious incidents of domestic violence to reduce the harmful impact of traumatic events on children. The booklet also references new procedures related to “Child Sensitive Arrests” and childcare after arrests.[footnoteRef:13] To minimize the trauma children can endure during an arrest of a parent, the NYPD directs officers to make arrests “beyond the sight and earshot of children” whenever possible.[footnoteRef:14] Officers are also directed to escort children to Child Advocacy Centers at Safe Horizon locations when a designated caregiver cannot be reached immediately.[footnoteRef:15] The department communicates the wellbeing of the child and their location to the arrested parent and displays posters near all holding cells so that parents can inform the NYPD of their child care needs.[footnoteRef:16]  [11:  Official Website of the New York City Police Department “’The 101: The NYPD and Victim Assistance,’ Highlight Four Years of Enhanced Service to New Yorkers” November 29, 2018 available at:  https://www1.nyc.gov/site/nypd/news/p1129/-the-101-nypd-victim-assistance-highlighting-four-years-enhanced-service-new#/0 ]  [12:  The 101: The NYPD and Victim Assistance Booklet available at https://cloud.3dissue.com/167796/168091/212990/101final/index.html?r=98 ]  [13:  The 101: The NYPD and Victim Assistance Booklet available at https://cloud.3dissue.com/167796/168091/212990/101final/index.html?r=98]  [14:  https://cloud.3dissue.com/167796/168091/212990/101final/index.html?r=98 pg 14 ]  [15:  The 101: The NYPD and Victim Assistance Booklet available at https://cloud.3dissue.com/167796/168091/212990/101final/index.html?r=98 pg 14]  [16:  The 101: The NYPD and Victim Assistance Booklet available at https://cloud.3dissue.com/167796/168091/212990/101final/index.html?r=98 pg 14] 

However, the NYPD Patrol Guide contains limited information instructing officers on the procedures and considerations when making an arrest of an individual whose child is present. Section 215-01 of the Patrol Guide outlines steps officers should take when making an arrest of a person with a dependent child.[footnoteRef:17] According to the Patrol Guide, officers must inquire first if a relative or friend can care for the child, and if not, process the child as “Child Requiring Shelter.”[footnoteRef:18] Officers are then required to notify the Administration for Children’s Services (ACS) or the ACS Emergency Children’s Services after business hours and request that a representative be sent to the precinct to escort the child.[footnoteRef:19] While this section of the patrol guide acknowledges the potential harm to children, it is limited to the absence of an adult caregiver and does not include information about how officers should behave when making an arrest in the presence of a child or how to minimize the trauma of children who witness the arrest of a parent. [17:  See NYPD Patrol Guide Procedure 215-01 available at https://www1.nyc.gov/assets/nypd/downloads/pdf/public_information/public-pguide3.pdf ]  [18:  Id, ]  [19:  Id. ] 

In addition, the above mentioned patrol guide sections do not contain guidance for officers on when to contact the administration for children’s services or make a referral to the New York State Central Register (SCR).[footnoteRef:20] Police officers are mandatory reporters under the Social Services law, which requires them to call the SCR when they have reasonable cause to believe a child is abused or maltreated.[footnoteRef:21] However, the department does not appear to provide guidance to its officers on how to apply the state standard for mandatory reporters of child abuse and maltreatment. As a result, officers who arrest parents and caregivers could over-report to a statewide system that triggers mandatory interference in the parent child relationship by ACS.  [20:  https://ocfs.ny.gov/main/cps/]  [21:  Social Services Law §413] 

IV. JAZMINE HEADLEY
On December 7, 2018, Jazmine Headley went to the recently relocated Dekalb Job Center at 275 Bergen Street with her son to get her child care benefits reinstated.[footnoteRef:22]  Ms. Headley arrived a few minutes before 10 a.m.[footnoteRef:23]  At 12:20 p.m., her number was called and a case worker told her that she would have to reapply for child care benefits.[footnoteRef:24] Ms. Headley then decided to check the status of her cash allowance, for which she had reapplied in November.[footnoteRef:25] She had to take another number and wait to be called again. Her son was getting restless so she took him to a play area, but workers turned her away because he was not toilet trained.[footnoteRef:26] According to reports, all the seats in the main waiting area were taken so she sat on the floor.[footnoteRef:27] There was a heated exchange between Ms. Headley and two security guards, also known as HRA Peace Officers. NYPD officers were called to the center after HRA personnel asked Ms. Headley to leave the office but she refused.[footnoteRef:28] Nearly four hours after her arrival at the job center, Ms. Headley was arrested. Video taken by bystanders and widely published in the media show Ms. Headley on the ground while police officers and security guards pried her son from her arms.[footnoteRef:29]  [22:  “They Grabbed Her Baby and Arrested Her. Now Jazmine Headley Is Speaking Out” The New York Times, (Dec. 16, 2018) available at https://www.nytimes.com/2018/12/16/nyregion/jazmine-headley-arrest.html ]  [23:  Id. ]  [24:  Id.]  [25:  Id.]  [26:  Id.]  [27:  Id.]  [28:  Id.]  [29:  Id.] 

Critics have questioned whether the arrest was necessary once Ms. Headley had been removed from the HRA office. The IACP notes that [t] here may be other situations in which officers can weigh the importance of making an arrest against the trauma that it might inflict on a child who is present… the use of a citation in lieu of arrest may serve the same ends as an arrest. Use of a citation avoids the need to separate the child from his or her parent and expose the child to the arrest and eliminates the need to transfer the child to another caregiver or have him or her spend time at a law enforcement lockup until the parent is released.[footnoteRef:30] [30:   Safeguarding the Children of Arrested Parents, International Association of Chiefs of Police, available at: https://www.bja.gov/Publications/IACP-SafeguardingChildren.pdf, p. 12] 


V. ANALYSIS OF PROP. INT. NO. 1349-A

Section 1 of Int. No. 1349 would add a new section to title 14 of the administrative code and would require the NYPD to develop guidance for its officers with respect to the arrest of a caregiver in the presence of such caregiver’s child. The guidance, which is based on the IACP model, would include procedures designed to minimize trauma to child bystanders and support a child bystander’s physical safety and emotional well-being following an arrest. The guidance would be required to be posted online and would include: promptly ascertaining whether a child is present, only displaying weapons within the sight of a child when necessary and consistent with departmental policy, handcuffing and questioning caregivers outside the presence of a child, reasonably avoiding the use of force to physically separate the child from the arrested caregiver, providing a caregiver an opportunity to speak to the child before being transported to a police facility, providing caregivers an opportunity to make alternate care arrangements and access telephone numbers, displaying weapons within the sight of the child only when necessary, reasonably avoiding the use of force to separate a child from a caregiver, providing comfort objects to the child, ascertaining any medical and behavioral needs of the child, making referrals to a partner organization upon consent by the caregiver, and contacting the SCR only when required by law. In addition, section 1 would require the police department to provide training for officers on the new policy within 1 year of the effective date of the bill. Finally, section 1 would require the department to provide annual reports for three years on the number of instances in which an alternate caregiver could not be located, requiring a referral to a partner organization or transportation to a child advocacy center. 
As noted above, the guidance required by the bill would permit contacting the New York State Central Register (SCR) only when required by law. As noted in Section III, supra, NYPD officers are already listed by state law as mandatory reporters to the SCR.[footnoteRef:31] The relevant state law requires such reporting when an officer has “reasonable cause” to believe a child is “abused or maltreated.”[footnoteRef:32] The SCR will not refer cases for investigation by ASS that do not meet this standard.[footnoteRef:33] In other words, the standard is not a minimum standard for a referral, it is the only standard for a referral. Thus, the bill requires the NYPD to refer cases to SCR only when they meet this standard. Any referrals beyond this standard would not be actionable, and as noted in Section III, supra, would risk needless interventions by ACS. [31:  Social Services Law §413]  [32:  Id.]  [33:  See Social Services Law § 422] 

Section 2 of the bill would have it take effect six months after it becomes law, except that the training must be given to officers within one year of the date the bill becomes law, and the provision regarding referrals to partner organizations would take effect 18 months after it becomes law. 
VIII. AMENDMENTS TO PROP. INT. 1349-A
Introduction 1349 has been amended since it was heard. The definition of child bystander was removed. The definition of partner organization was changed to include organizations that have the capacity to minimize the effect of trauma to the child of an incarcerated parent. 
The bill no longer requires the department to directly implement a child sensitive arrest policy, but instead requires the department to develop guidance for its officers that is designed to reduce the traumatic impact of the arrest of a caregiver. 
Previously, the bill required the NYPD to established cooperative agreements with the administration for children’s services or a partner organization in order to assist with planned arrests or search warrants where a child may be present. The bill no longer requires such cooperative agreements. 
Previously, the bill would have required the department to delay the execution of search warrants until a child was not likely to be present, where practicable. The bill no longer contains such a requirement. 
The bill now requires the department’s guidance include instructions to only call the administration for children’s services when required by law. It also requires the department’s guidance instruct officers to offer to the arrested caregiver to make a referral to a partner organization that could provide appropriate services to the child. This provision will take effect 18 months after the bill becomes law. 
The bill no longer requires reporting on the number of arrests in which a child bystander was present, the number of arrests in which handcuffs were used on a caregiver outside the presence of such child bystander, the number of arrests in which the department coordinated with the administration for children’s services or a partner organization, or the number of complaints submitted to the civilian complaint review board, the 311 call center, or the department’s internal affairs bureau related to arrests conducted in the presence of a child bystander. The bill now requires the department to report for three years on the number of times an alternate caregiver was unable to arrive within a reasonable amount of time, requiring a referral to a partner organization or transportation to a child advocacy center. 




Prop. Int. No. 1349-A

By Council Members Dromm, Cumbo, Richards, Rosenthal, Gibson, Rivera, Levin, Chin, Rose, Constantinides and Adams
A LOCAL LAW

..Title
TTTo amend the administrative code of the city of New York, in relation to requiring the police department to implement child sensitive arrest policies
..Body

Be it enacted by the Council as follows:

Section 1. Title 14 of the administrative code of the city of New York is amended by adding a new section 14-181 to read as follows:
§14-181 Child sensitive arrest policies. 
a. Definitions. For the purposes of this section, the following terms have the following meanings: 
Caregiver. The term “caregiver” means any individual responsible for the well-being of a child, including but not limited to a parent, legal guardian, relative, or other individual supervising a child. 
Displaying. The term “displaying” means removing from a holster or utility belt. 
Partner organization. The term “partner organization” means an agency or non-profit organization with the capacity to safeguard a child from potential trauma and minimize the effects of trauma to a child of an incarcerated parent.  
Trauma. The term “trauma” means an experience that results from an event, series of events, or set of circumstances that are physically or emotionally harmful or threatening to an individual and that has lasting adverse effects on such individual’s functioning and physical, mental, social, emotional, or spiritual well-being.
b. The department shall develop guidance for its officers with respect to the arrest of a caregiver in the presence of such caregiver’s child and post such guidance on the department’s website. Such guidance shall be designed to reduce the traumatic impact that the arrest of a caregiver may have on a child, and include the following:
1. Promptly ascertaining whether a child is present, relying on all available information including any information received from emergency call operators and any indications at the scene of arrest that a child may be present.  
2. Only displaying firearms and other weapons within the sight of a child when necessary and consistent with departmental policy and officer safety.
3. Handcuffing and questioning an arrested caregiver in a location outside the presence of the sight and hearing of a child of such caregiver. 
4. Reasonably avoiding the use of force to physically separate a child from the arrested caregiver. 
5. Providing an arrested caregiver the opportunity to speak with a child who is present, prior to such caregiver being transported to a police facility. If such an opportunity is not practicable, having a police officer explain to such child, using age appropriate language, that that such child did nothing wrong and that the child will be safe and cared for. 
6. Providing objects that provide comfort to the child of an arrested caregiver, such as toys, clothing, blankets, photographs, or food.
7. Ascertaining any medical, behavioral, or psychological conditions or required treatments of the child of an arrested caregiver and securing any required medication for such child.
8. Permitting an arrested caregiver a reasonable opportunity, including providing access to telephone numbers stored in a mobile telephone or other location, to make alternate arrangements for the care of a child, including a child who is not present at the scene of the arrest, and to provide the department or a partner organization with contact information of a preferred alternate caregiver.
9. When an alternate caregiver is unable to arrive at the scene of arrest within a reasonable amount of time, making a referral to a partner organization or bringing the child to the borough’s child advocacy center. If no alternate caregiver is identified or the identified caregiver does not arrive in a reasonable amount of time, or if the child advocacy center or partner organization is unavailable, notifying the New York state central register of the office of children and family services and notifying the administration for children’s services borough field office or the administration for children’s services’ emergency children’s services program or its equivalent. 
10. Not notifying the administration for children’s services and the state central register of the office of children and family services unless required by law. 
11. After arrest and prior to arraignment in a criminal court, affording arrested caregivers adequate opportunities to make phone calls to check on the status and well-being of a child.
12. After an arrest and prior to arraignment in a criminal court, offering to make a referral to a partner organization that could provide appropriate services to the child and, with the caregiver’s consent, making such referral.
c. Training. The department shall ensure that police officers whose duties include routine daily interaction with the public receive training in accordance with subdivision b of this section within one year of the date this law takes effect. Such training shall be developed with input from an outside entity with expertise in child and youth development. 
d. Reporting. Within 30 days of January 1, 2020, January 1, 2021, and January 1, 2022, the department shall submit to the speaker of the council and post on its website a report on the number of instances requiring a referral to a partner organization or transportation of the child to a child advocacy center pursuant to paragraph 9 of subdivision b of this section. 
§ 2. This local law takes effect six months after it becomes law, except that the provisions of paragraph 12 of subdivision b of section 14-181 of the administrative code of the city of New York, as added by this local law, take effect 18 months after this local law becomes law.
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