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By: 
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request of the Mayor)

Title:
A Local Law to amend the administrative code of the city of New York, in order to clarify the express authority of the commissioner of parks and recreation to regulate the vending of written matter within the geographical areas under the jurisdiction of parks and recreation.

Administrative Code:


Amends section 20-473

The New York City Council Committee on Parks and Recreation will hold a hearing on January 27, 2003 to hear testimony on Int. No. 160, legislation introduced by the Mayor, that would regulate the vending of written matter, including art work, within the geographic areas under the jurisdiction of the Commissioner of Parks and Recreation.

Background:


Local Law 33 of 1982 (Local Law 33) amended the Administrative Code (Ad Code) with respect to general vendors, exempting vendors of newspapers, periodicals, books, pamphlets and other similar written matter from licensing and certain other vending regulations.
  The provisions of Local Law 33 included the predecessor to current Ad Code §20-473, which exempts “… general vendors who exclusively vend written matter…” but specifically provides that “…nothing herein shall be construed to deprive the commissioner of the department of parks and recreation of the authority to regulate the vending of written matter in a manner consistent with the purpose of the parks and the declared legislative intent of this subchapter…” New York City Charter §533(a)(5) gives the Commissioner of Parks and Recreation the power and duty to “regulate the use of… all streets and avenues lying within any… or within a distance of three hundred fifty feet from the outer boundary thereof.
   Through a series of judicial decision, visual art has been included within the scope of “written matter.”


Int. No. 160 would change the above excerpted portion of Ad Code § 20-473 to read “nothing herein shall be construed to deprive the commissioner of the department of parks and recreation of the authority to regulate through a permitting system the time, place and manner of the vending of written matter in areas under the jurisdiction of parks and recreation as it relates to public health, safety or welfare.” (emphasis added).

Despite the provisions of §20-473, the Guiliani administration subsequently decided to create rules that set up a permitting scheme for these vendors, specifically, 56 RCNY §§ 1-05 (b)
 and 1-03 (b)
.  Failure to comply could result in a punishment of up to 90 days in jail or a fine of up to $1,000.


Subsequent to the establishment of the new permitting system, a series of criminal cases commenced with the arrests of artists and book vendors.  In the cases of Balmuth and Christiano, 681 NYS2d 439 (1998), the location of the offense was 81st Street and 5th Avenue, in front of the Metropolitan Museum of Art (the Met Museum). In the case of Oh, 681 NYS2d 439 (1998), the offense occurred at 59th Street and 5th Avenue, on the sidewalk adjacent to Central Park.  These persons were given summons, subsequently were arrested to failure to comply, and had their artwork seized.  In these and other cases, the New York State and federal courts have declared the permitting schemes impermissible.  The Administration has introduced this legislation, Int. No. 160, to set up a permit system because of apparent problems with the public health, safety and welfare.  According to the Administration, the park areas most severely congested by vendors of written matter include:

- The park side of 5th Avenue along Central Park, such as the area in front of the Met   Museum;

- The entirety of Central Park South;

- Columbus Circle by Merchants Gate;

- Wein Walk (a pedestrian path from 60th Street to 63rd Street on the east side of Central Park)

- Grand Army Plaza (particularly the northwest corner) near Prospect Park in Brooklyn;

- Battery Park (the whole park)

Legal Background:


In determining the constitutionality of a statute or rule, courts use different degrees of scrutiny.  When a statute or rule is challenged because it impinges on First Amendment protected activity, courts will apply a “strict scrutiny” analysis.   Any statute or rule seeking to regulate First Amendment protected activities must be content-neutral, and must satisfy a number of tests in order to be valid.  It may restrict the time, place and manner of protected speech.  However, it must comply with the following three-prong content-neutrality test: 





1.
Serve a significant governmental purpose;

2.
Be narrowly tailored, so it is the least restrictive means to accomplish the governmental purpose;




3.
Leave open ample alternative channels for communication. 
Courts are especially skeptical of governmental license and permit schemes, because they are interpreted as curtailing free speech before the expressive conduct can take place.  For such a scheme to be upheld, it must satisfy the following:

1.
The content-neutrality test;

2.
It must set forth the grounds for denying a permit narrowly and specifically, so that the discretion of local officials will be curtailed;
 

3.
It must be a reasonable means of ensuring that public order is 

maintained.

The United States Court of Appeals for the Second Circuit (which includes New York) reviewed the Department of Parks and Recreation’s permitting scheme in Bery v. City of New York, 97 F.3d 689 (1996).  The court expanded the exemption for “written matter” in Ad Code   §20-473 to art as well as written material stating, “visual artwork is as much an embodiment of the artist’s expression as is a written text, and the two cannot always be readily distinguished.”
  The court also stated that “the sale of protected material is also protected… a speaker is no less a speaker because he or she is paid to speak.”
 (emphasis added).  The Second Circuit also considered the location where the artist created or sold the work and, 

recognized that the very marketing in front of the Metropolitan Museum of Art or another landmark may convey part of the message of [an artist’s] works.  Such a message might be their belief that art should be available to the public, their quest to communicate through the display and sale of their art to a public with the resources to appreciate and purchase their works, or their struggle to make a living in the shadow of one of New York City’s landmark institutions.

The Second Circuit also found that alternative channels of communication were not available.  “The sidewalks of the City must be available for [artists] to reach their public audience.  The public display and sale of artwork is a form of communication between the artist and the public not possible in the enclosed, separated spaces of galleries and museums;”
 and that the regulation was not narrowly tailored to fit the governmental purpose.  Under the general vendor statutes, the numbers of permits are “fixed” at 853 for the entire city.  However, exceptions exist for veterans and vendors of written material.  The court concluded that since these exceptions are unlimited, the regulation is not narrowly tailored.  “The City’s control over congestion is largely maintained through time, place and manner restrictions on vending that facilitate the flow of traffic, ease crowding and improve safety.”

The decisions in Bery, Balmuth and Christiano stemmed from criminal cases in which the artists were ticketed, arrested and had their works seized.  The federal court decision in Lederman v. Giuliani, 2001 WL 90259 (SDNY 2001), is distinguishable because it was a civil action, calling for the court to rule if defacement arrests were valid (after the arrest of protestors making chalk drawings on the sidewalk), and an equal protection claim because of the arrests because they lacked a permit.  Lederman is also distinguishable from that in the Bery case, since it examined a permitting scheme that required all vendors operating on park property to obtain a permit.
  The Lederman court concluded that this regulation was, on its face, valid because the permit scheme “does allow vending without a permit ‘as otherwise provided by law,’ [making it] not necessarily in conflict with the statutory exceptions for book and art vendors.”
  The court decided that although facially valid, the regulation must also be consistent with Ad Code § 20-473, in that it was “consistent with the purpose of parks and the declared legislative intent.” (emphasis added).

 “It is elementary that administrative agencies can only promulgate rules to further the implementation of the law as it exists; they have no authority to create a rule out of harmony with the statute.”
  This means that in order for an administrative regulation to be valid, it must conform to the enabling legislation that gives the power to regulate.  The enabling legislation giving the administrative power to regulate vendors specifically states that the New York City Council “finds and declares that general vendors who exclusively vend written matter should be free from licensing requirements.”

The court reaffirmed that “this legislative intent and regulatory scheme must apply equally to art and book vendors.”
  The Lederman court found that since the regulation was not valid under the legislative intent of Local Law 33 of 1982, there was no reason to “consider the validity of the licensing requirement under either the United States or New York State Constitutions.”

In Baker v. Peddlers Task Force, 1998 WL 477136 (2nd Cir. 1998), the plaintiff was a freelance photographer who offers to take photographs of people in public places for a fee, and sought to avoid the City’s applicable permit requirements.  The Second Circuit ruled that the Bery decision applied, in that art vendors are exempt from the permitting requirements as afforded to vendors of written matter.  The Court also stated that “art vendors and vendors of exclusively written matter remain subject to all time, place and manner restrictions that are not named as exemptions in §20-473.”  The City remains entitled to enforce all restrictions on non-food vendors that deal with time, place and manner of the activities, which are mostly enumerated in Ad Code §20-465 (a list is attached as Appendix A).

The New York State Courts have also stated that

the New York City Council’s declared legislative intent in eliminating the restrictions on vending written matter must be broadly construed, based explicitly as it is on the guarantee of free expression that is given broad scope.  In this light it is not too broad a reading of legislative intent to find impermissible one particular restriction on selling or offering for sale one category of goods.

Comment:


Int. No. 160 provides a new statement of Council legislative intent and amend Ad Code §20-473, authorizing the Commissioner of Parks and Recreation to establish a permit system to regulate “the time, place and manner” in which vendors of  “written matter” (presumably, but not explicitly covering art and book vendors) may vend in areas within the department’s jurisdiction as it “relates to public health, safety and welfare.”
  


However, Int. No. 160 does not specify how many permits would be available or address such issues as the process by which applications for permits would be made; the criteria to be considered by the Department of Parks and Recreation in granting a permit; the duration or permits and whether they would be renewable; and precisely what privileges would be included in the permits, e.g. time of day/days of the week and specific locations.  These and other issues will be explored during the hearing.

Invited to testify are representatives of the Bloomberg Administration, representatives from local parks organizations, business leaders, artists, vendors and organizations that traditionally advocate on behalf of First Amendment protections.


Attached appendices:



A
Local Law 33 of 1982 (creating Ad Code § 20-473)

B
Regulations concerning time, place and manner restrictions on vendors



C
Department of Parks and Recreation Releases on Int. No. 160



D
Int. No. 160

APPENDIX “A”

Title 56

§1-04 (o) 
Obstruction of sitting areas.  No person shall use a bench or other sitting area so as to interfere with its use by other persons, including storing any material thereon. 

§1-05 (t) 
Unlawful distribution of products and materials.  No person shall engage in the non-commercial distribution of products and/or materials (other than printed or similarly expressive material) without a permit issued by the Commissioner.  A permit shall be issued only upon the Commissioner’s determination that said distribution will be conducted in a manner consistent with the public’s use and enjoyment of the park or facility in question.  In making this determination, the Commissioner will consider the nature of the product or material, whether the product or material is compatible with customary park uses, whether the product or material is intended to be used in the park or facility, the age of the targeted audience for the product and material, and whether the area in the park or facility where the distribution will take place is appropriate for such distribution, considering, e.g., its proximity to areas designed for children, quiet zones or other areas designed for activities not compatible with such distribution.  In connection with the foregoing, the Commissioner may consult with parental groups which are involved with the park or facility where a permit for distribution is requested.  The Commissioner may also impose conditions upon the distribution of products or materials consistent with the concerns reflected by the factors listed above.  Products and/or materials may be distributed only upon an indication of interest by the recipient, and only from a fixed location specified in the permit.

Administrative Code

The following sections current apply to art vendors and general vendors.

Written material vendors, including art vendors are listed as “WAV” and general vendors are listed as “GV.”

§20-454 
License terms and fees do not apply to WAV

§20-455 
Application for a license does not apply to WAV

§20-456 
License approval and denial  terms do not apply to WAV

§20-457 
License renewal terms do not apply to WAV

§20-458 
Non-profit organizations can be exempted from any or all licensing rules

§20-459 
New license terms do not apply to WAV

§20-460 
Hearings upon denial of an application are applicable

§20-461 
Display of license  does not apply to WAV

§20-462 
Change of license rules do not apply to WAV

§20-463 
Bookkeeping requirements do not apply to WAV

§20-464 
Inspections and notification of change of address do not apply to WAV

§20-465

(a) 
For GV, the sidewalk must have a 12 ft. wide clear pedestrian path, 
and the vendor stand must abut the curb.

The curbside rule applies only to WAV if the stand is more than 15 sq. ft. or more 

than 3 ft. high.  The clear path rule does not apply, as WAV can set up on a sidewalk as long as they do not restrict traffic flow.

(b) 

No more than 8 linear feet may be used parallel to the curb and no more than 3 

linear feet from the curb to the property line may be used.

(c) 

GV can not touch any permanent structure (i.e. fire hydrant, fence, tree, building, 

fountain, bus stop, trash can).

WAV can touch any structure except for a business.

(d) 

All vendors must be 20 ft. from an entrance to a building or a place of public 

assembly

(e) 

GV can not set up in bus stop or taxi stand, and must be 10 ft. from a subway 

entrance, driveway, or a corner.

WAV can set up in any of these places as long as they occupy 15 sq. ft. or less.

(f) 

No vendor can restrict vehicle traffic

(g) 

GV can not be in a C-4, C-5, or C-6 zone.  This does not apply to WAV.

(i) 

GV can not set up on medians unless it is a plaza.  This does not apply to WAV.

(j) 

GV can not set up within the jurisdiction of the Department of Parks and 

Recreation.  

WAV can and the department can regulate “consistent with the 

legislative intent of Local Law 33 of 1982”

(k) 

Vendors can not set up if exigent circumstances exist. (emergency situations)

(l) 

GV must conform to Dept. of Health regulations.  This does not apply to WAV.

(m) 

Vendors cannot set up on subway grates or access grills

(n) 
Vendors cannot set up immediately on the sidewalk or a blanket or a board immediately on the sidewalk.  The display can not be above 5 ft. high, and can not be less than 2 ft. high if parallel to the sidewalk or less than 1 ft. if vertical to the sidewalk.  The same area must be used for storage of all merchandise.

(o) 

Vendors cannot sell from a parked or double parked vehicle

(p) 

No power can be used

(q) 

No vendor can vend within 20 ft. from a sidewalk café, 5 ft. from a bus shelter, 

newsstand, public telephone, disabled access ramp and 10 ft. from an entrance or exit to a building which is exclusively residential at the street level.

§20-466 
Transfer or sale of goods to an unlicensed vendor rules do not apply to WAV

§20-467 
Suspension of license rules do not apply to WAV

§20-468 
(c) police seizure for no license does not apply to WAV



(d) fines and seizure in violation of §20-465 (a) do not apply to WAV

§20-469 
Auction of items when forfeiture occurs does not apply to WAV

§20-470 
Seizure of perishables does not apply to WAV

§20-471 
Regulations can be made which are deemed necessary and appropriate

§20-472 
Monetary fines for violating §20-453 does  not apply to WAV

§20-474 
Lists the procedures for recovery of written matter that was removed

APPENDIX “B”

APPENDIX “C”

APPENDIX “D”

Int. No. 160

By Council Members Addabbo, Comrie, Foster and Avella (by request of the Mayor)

A LOCAL LAW

To amend the administrative code of the city of New York, in order to clarify the express  authority  of the commissioner of parks and recreation to regulate the vending of written matter within the geographical areas under the jurisdiction of parks and recreation.

..Body

Be it enacted by the Council as follows:

Section 1.
Declaration of legislative findings and intent.  

The Council finds and declares that the vending of written matter should be free of unnecessary restrictions as long as such activity is not a threat to the public health, safety or welfare.  The Council also finds that geographical areas under the jurisdiction of the department of parks and recreation are integral in preserving the welfare of the public.  As such, the commissioner of parks and recreation has the responsibility of balancing the interest of the public to enjoy the resources of parks with the rights of the vendors of written matter.  Permitting unbridled and unregulated vending of written matter in parks seriously undermines the ability of the commissioner of parks and recreation to provide public recreational activity and to preserve the character of parks for the benefit of the public.  Moreover, parks and parks facilities should not be overrun with commercial activity.  The Council further finds that there is a specific need for reasonable measures to regulate the time, place and manner for the vending of written materials in parks consistent with the First Amendment.  Accordingly, the commissioner of parks and recreation shall be authorized to regulate, through a permitting system, the vending of written matter in areas under the commissioner’s jurisdiction.


§2.
Section 20-473 of the administrative code of the city of New York, as amended by local law number 14 for the year 1995, is amended to read as follows:


Section 20-473.  Exemptions for general vendors who exclusively vend written matter.  General vendors who exclusively vend written matter are exempt from the following provisions of this subchapter: sections 20-454, 20-455, 20-456, 20-457, 20-459, 20-461, 20-462, 20-463 and 20-464; subdivision g of section 20-465; subdivision j of section 20-465, except that nothing herein shall be construed to deprive the commissioner of the department of parks and recreation of the authority to regulate through a permitting system the time, place and manner of the vending of written matter in areas under the jurisdiction of parks and recreation as it relates to public health, safety or welfare, in a manner consistent with the purpose of the parks and the declared legislative intent of this subchapter; section 20-465.1 and any rules promulgated thereunder, except that on any street where both general vending is prohibited pursuant to section 20-465.1 of this subchapter and any rules promulgated thereunder and food vending is prohibited pursuant to section 20-465.1 of this subchapter and any rules promulgated thereunder or pursuant to subdivision 1 of section 17-315 of this code, general vendors who exclusively vend written matter shall not be permitted to vend with the use of any vehicle, pushcart or stand; sections 20-466 and 20-467; subdivisions c and d of section 20-468; sections 20-469 and 20-470; and subdivision a, and paragraph one of subdivision c of section 20-472.

§3.
This local law shall take effect immediately.
� A copy of Local Law 33 of 1982 is marked as Appendix A  and a breakdown of the effects of the other regulations on vendors of written material is marked as Appendix B


� Information adapted from People v. Balmuth, 681 NYS2d 439 (1998)


� 56 RCNY § 1-05 (b) stated “No person in any park, or street adjacent to or abutting a park (including all public sidewalks of such abutting streets) shall sell, offer for sale, hire, lease or let anything whatsoever, except under and within the terms of a permit, or except as otherwise provided by law.”


� 56 RCNY § 1-03 (b)(1) stated “When any provision of these Rules requires a permit as a condition to the performance of an act or activity, no such act or activity shall be implemented or commenced prior to the receipt of written authorization from the Commissioner or his authorized representative.”


� Turner Broadcasting Systems, Inc. v. Federal Communications Commission, 512 US 622 (1994).


� Lakewood v. Plain Dealer Publ. Co., 486 US 750 (1988)


� Bery v. City of New York, 97 F3d 689 (2nd  Cir. 1996), cert. denied, 520 US 1251 (1997)


� Id.


� People v. Balmuth,  at 444 (citing Bery v. City of New York) 


� Bery at 698


� Bery at 698


� 56 RCNY § 1-05 (b) stated “No person in any park, or street adjacent to or abutting a park (including all public sidewalks of such abutting streets) shall sell, offer for sale, hire, lease or let anything whatsoever, except under and within the terms of a permit, or except as otherwise provided by law.”


� Lederman v. Guiliani, 2001WL 902591at *5 (SDNY 2001)


� People v. Balmuth, 681 NYS2d 439, 444 (Crim. Ct. NY Cnty. 1998), aff’d 189 Misc.2d 243 (App. Term 1st Dept. 2001)


� Lederman v. Guiliani, 2001WL 902591 at *4 (SDNY 2001)


� Id.


� Balmuth at  447


� The jurisdiction of the Department of Parks and Recreation is the area designated specifically as parkland and the next 350 feet from that border.





