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PROPOSED INT. NO. 291-A:
By: The Public Advocate (Mr. de Blasio) and Council Members Brewer, Chin, Lander, Mealy, Foster, Vann, Rodriguez, Garodnick, Williams, Weprin, Mendez, Levin, Mark-Viverito, Lappin, Sanders Jr., Rose, Palma, James, Van Bramer, Ferreras, Dromm, Jackson, Cabrera, Gonzalez, Arroyo, Gentile, Reyna and Barron
TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to penalties for violating the housing maintenance code by failing to provide adequate heat and hot water.
ADMINISTRATIVE CODE:
Amends paragraph one and three of subdivision k of section 27-2115.
BACKGROUND AND ANALYSIS:


On March 2, 2011, the Committee on Housing and Buildings, chaired by Council Member Erik Martin Dilan, will conduct a hearing on Proposed Int. No. 291-A, “A Local Law to amend the administrative code of the city of New York, in relation to penalties for violating the housing maintenance code by failing to provide adequate heat and hot water.”  On February 8, 2011, the Committee heard an earlier version of this bill and received testimony from representatives of the Department of Housing Preservation and Development (HPD) and other persons interested in the legislation.

In accordance with the Housing Maintenance Code (HMC) and the state Multiple Dwelling Law, landlords are required to provide a certain amount of heat and hot water to all tenants of multiple dwellings and to every tenant-occupied one- or two- family dwelling.
 Hot water must be provided 365 days per year between the hours of 6 a.m. and midnight at a constant temperature of 120 degrees Fahrenheit.
 Heat must be provided from October 1 through May 31 during a period designated as the “Heat Season.” 

During the Heat Season, between the hours of 6 a.m. and 10 p.m., if the temperature outside falls below 55 degrees Fahrenheit then the inside temperature in dwelling units must be at least 68 degrees Fahrenheit. Between the hours of 10 p.m. and 6 a.m., if the temperature outside falls below 40 degrees, the inside temperature in dwelling units is required to be at least 55 degrees Fahrenheit.
  

According to the Mayor’s Management Report, the City’s 311 Citizen Service Center received 114,009 heat and hot water complaints from tenants in Fiscal Year 2010 and 128,708 in FY 2009.
 When the City receives such a complaint, HPD staff will attempt to contact the building’s owner or managing agent in an effort to have the owner of the building restore heat and/or hot water services. Before an HPD inspector is dispatched to the building, HPD will call the complaining tenant to determine whether service has been restored. If service has not been restored, an HPD inspector is dispatched to the building to verify the complaint and issue the appropriate violation. HPD issued 12,436 heat and hot water violations in FY 2010 and 15,727 in FY 2009.
 In cases where heat or hot water services have been discontinued and HPD cannot reach the owner or the owner fails to restore service after a violation has been issued, HPD may use its Emergency Repair Program to undertake the repairs necessary to provide tenants with heat or hot water or purchase fuel if that is the problem.


When the landlord of a multiple dwelling fails to pay gas, electric, steam or water utilities and the utility company threatens to turn off service for lack of payment, advanced written notice of fifteen days must be provided by the company to tenants and certain government agencies.
 Service may not be discontinued if residents pay the landlord’s bill directly to the utility company.
 

The HMC currently provides that landlords who violate section 27-2028 (central heating system requirements), subdivision (a) of section 27-2029 (minimum indoor temperature requirements during heat season), section 27-2031 (hot water requirements), or section 27-2032 (standards established for the use of gas-fueled, electric space, or water heaters instead of a central heat system) are subject to a civil penalty of not less than two hundred fifty nor more than five hundred dollars per day for each violation until the date the violation is corrected, and not less than five hundred nor more than one thousand dollars per day for each subsequent violation at the same private dwelling or multiple dwelling during the same calendar year, or with respect to subsequent violations of subdivision (a) of section 27-2029, during the same Heat Season.
 
Proposed Int. No. 291-A


Bill section one amends, the HMC, paragraph (1) of section 27-2115 to provide that a landlord may be subject to the higher civil penalty of $500-$1,000 for subsequent violations of sections 27-2028, 27-2029(a), 27-2031 or 27-2032 that occur within two consecutive calendar years or, with respect to subsequent violations of section 27-2029(a), that occur during two consecutive periods of October 1 through May 31, not just violations that occur within the same calendar year or Heat Season.

Bill section two amends paragraph three of subdivision (k) of section 27-2115 to establish a new defense to subsequent violations related to failing to provide adequate heat and hot water and would allow a landlord to show where the violations occurred in consecutive calendar years or Heat Seasons, documentation of prompt and diligent efforts to correct the conditions that gave rise to an initial violation and that the conditions were corrected. Where the landlord is successful in making such demonstration, the court may impose a penalty of $250-$500 rather than the higher penalty range ($500-$1000) for subsequent violations.  However, this new defense may not be used where the initial and subsequent violations occurred in the same calendar year or Heat Season.

Bill section three contains the enactment clause and provides that this local law would take effect on October 1, 2011 (the start of the next Heat Season), except that the Commissioner of Housing Preservation and Development shall take such actions as are necessary for its implementation, including the promulgation of rules, prior to such effective date. 
Amendments to Int. No. 291
· Technical changes were made to correct inaccurate references.

· Bill section one was amended to clarify that subsequent violations of subdivision a of section 27-2029 will be measured over two consecutive periods of October 1 through May 31 rather than October 1 through May 31 over a two-year period.
· Bill section two now amends paragraph three of subdivision (k) of section 27-2115 to create a new defense to subsequent violations related to failing to provide adequate heat and hot water and would allow a landlord to show where the violations occurred in consecutive calendar years or Heat Seasons, documentation of prompt and diligent efforts to correct the conditions that gave rise to an initial violation and that the conditions were corrected. Where the landlord is successful in making such demonstration, the court may impose a penalty of $250-$500 rather than a penalty within the higher penalty range ($500-$1000) for subsequent violations.  However, this new defense may not be used where the initial and subsequent violations occurred in the same calendar year or Heat Season.

· Bill section three now contains the enactment clause and provides that this local law will take effect on October 1, 2011 rather than immediately upon enactment.
Proposed Int. No. 291-A
By The Public Advocate (Mr. de Blasio) and Council Members Brewer, Chin, Lander, Mealy, Foster, Vann, Rodriguez, Garodnick, Williams, Weprin, Mendez, Levin, Mark-Viverito, Lappin, Sanders Jr., Rose, Palma, James, Van Bramer, Ferreras, Dromm, Jackson, Cabrera, Gonzalez, Arroyo, Gentile, Reyna and Barron
 

 

A Local Law
To amend the administrative code of the city of  New York, in relation to penalties for violating the housing maintenance code by failing to provide adequate heat and hot water.

 

 

Be it enacted by the Council as follows:
 

      Section 1.   Paragraph one of subdivision k of section 27-2115 of the administrative code of the city of New York, is amended to read as follows:
(k) (1) Notwithstanding any other provision of law, a person who violates section 27-2028, subdivision a of section 27-2029, section 27-2031 or section 27-2032 of article eight of subchapter two of this chapter shall be subject to a civil penalty of not less than two hundred fifty nor more than five hundred dollars per day for each violation from and including the date the notice is affixed pursuant to paragraph two of this subdivision until the date the violation is corrected and not less than five hundred nor more than one thousand dollars per day for each subsequent violation of such sections at the same dwelling or multiple dwelling [during the same calendar year] that occurs within two consecutive calendar years or, in the case of subdivision a of section 27-2029, during [the same period] two consecutive periods of October first through May thirty-first. A person who violates subdivision b of section 27-2029 of [article eight of subchapter two of] this chapter shall be subject to a civil penalty of twenty-five dollars per day from and including the date the notice is affixed pursuant to paragraph two of this subdivision until the date the violation is corrected but [no] not less than one thousand dollars. There shall be  a presumption that the condition constituting a violation continues after the affixing of the notice.
§2.  Paragraph three of subdivision k of section 27-2115 of the administrative code of the city of New York is amended to read as follows:  
(3)  Notwithstanding any other provision of law, the owner shall be responsible for the correction of all violations placed pursuant to article eight of subchapter two of this code, but in an action for civil penalties pursuant to this article may in defense or mitigation of such owner's liability for civil penalties show:
(i) That the condition which constitutes the violation did not exist at the time the violation was placed; or
(ii)  That he or she began to correct the condition which constitutes the violation promptly upon discovering it but that full correction could  not be completed expeditiously because of technical difficulties, inability to obtain necessary materials, funds or labor, or inability to gain access to the dwelling unit wherein the violation occurs, or such other  portion of the building as might be necessary to make the repair; or
(iii) That he or she was unable to obtain a permit or license necessary  to  correct  the violation, provided that diligent and prompt application was made therefor; or
(iv) That the violation giving rise to the action was  caused  by  the act  or  negligence,  neglect  or  abuse of another not in the employ or subject to the direction of the owner​[.]; or 

(v) That in addition to any other defense or mitigation set forth in subparagraphs (i) through (iv) of this paragraph, with respect to an owner who may be subject to the penalty of not less than five hundred nor more than one thousand dollars per day with respect to a subsequent violation pursuant to paragraph one of this subdivision, documentation of prompt and diligent efforts to correct the conditions that gave rise to an initial violation and that such conditions were corrected. Where demonstrated, such subsequent violation shall be treated as though it was an initial violation.  However, this defense or mitigation may not be asserted or demonstrated where the initial and subsequent violations occurred in the same calendar year or, in the case of violations of subdivision a of section 27-2029, during the same period of October first through May thirty-first. 
§3.  This local law shall take effect on October 1, 2011, except that the commissioner of housing preservation and development shall take such actions as are necessary for its implementation, including the promulgation of rules, prior to such effective date.
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� Administrative Code §§27-2028, 27-2029 and 27-2031. Multiple Dwelling Law §79.


� Administrative Code §27-2031.


� Administrative Code §§27-208 and 27-209. Multiple Dwelling Law §79.


� The Mayor’s Management Report Fiscal 2010, pg. 82. Available online at: � HYPERLINK "http://www.nyc.gov/html/ops/downloads/pdf/2010_mmr/0910_mmr.pdf" �http://www.nyc.gov/html/ops/downloads/pdf/2010_mmr/0910_mmr.pdf� 


� Id. at pg. 83.


� � HYPERLINK "http://www.nyc.gov/html/hpd/html/tenants/heat-and-hot-water.shtml" �http://www.nyc.gov/html/hpd/html/tenants/heat-and-hot-water.shtml� 


� Public Service Law §33.


� Id. According to Real Property Law §235-a, any payments made by residents to utility companies in an effort to avoid the discontinuation of services may be deducted from any future payment of rent by such residents.� If a landlord’s failure to pay utility bills results in the discontinuation of gas, electric, steam, or water services then such landlord is liable for compensatory and punitive damages to any tenant whose service is disconnected.


� Administrative Code §27-2115(k)(1).
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