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OVERSIGHT: DEVELOPMENTS WITH NEW YORK’S COMPLIANCE WITH THE HELP AMERICA VOTE ACT

RES. NO. 131:
By Council Members Barron, Arroyo, Baez, Clarke, Foster, Sanders Jr., Stewart, Jackson, Martinez, Gonzalez, Palma, Katz, Vallone Jr., Comrie, James, Mendez and Nelson

TITLE:
Resolution urging the New York State Board of Elections to promptly certify Precinct Based/Optical Scan voting systems for procurement by the local Boards of Elections and urging the New York City Board of Elections to select a Precinct Based/Optical Scan system as the new voting technology for the City of New York.

RES. NO. 228:
By Council Members Jackson, Arroyo, Barron, Brewer, Clarke, Comrie, Dickens, Foster, Gennaro, James, Koppell, Liu, Mark-Viverito, Mendez, Nelson, Palma, Seabrook and Stewart

TITLE:
Resolution urging the New York City Board of Elections to take various measures to ensure public input and public confidence in any election systems procured pursuant to the Help America Vote Act of 2002 (HAVA).

Introduction
On Monday, April 24, 2006, the Committee on Governmental Operations, chaired by Council Member Simcha Felder, will hold an oversight hearing on the progress made thus far, as well as continuing efforts to comply with the federal Help America Vote Act of 2002 (“HAVA”).  The hearing will also consider Resolutions 131 and 228.  Resolution 131 relates to the issue of which HAVA compliant voting system technology should be selected by the state and city Boards of Elections and Resolution 228 discusses what measures should be taken by the city Board of Elections prior to certification of the voting system it procures.  Those expected to testify include the New York City Board of Elections, the New York Public Interest Research Group, and Citizens Union Foundation.
HAVA Background

In 2002, Congress passed the Help America Vote Act to improve the administration of elections in the United States.  This legislation, which requires states to replace all punch card and lever voting machines,
 has many components, such as creating a statewide computerized, interactive voter registration list,
 and providing accessible voting machines.
   In particular, the provisions involving the choice of machines used to record the vote are fundamental not only to HAVA compliance, but also to the value of expenditures made, and ultimately to the integrity of elections. 

All participating states were required to comply with HAVA by the general election for Federal office held in November 2004.
  However, if like New York, a one-time waiver was applied for and obtained from the federal government, compliance with HAVA would be extended until the first election for Federal office held after January 1, 2006, 
 which is the September 2006 primary election.  

In 2005, the New York State Legislature passed the Election Reform and Modernization Act (ERMA), which authorized the local Boards of Elections to make the final decision about which systems to select to replace the current lever machines in their respective counties.
  The State has mandated that local Boards of Elections may chose between two major modern voting systems:  the direct recording electronic (DRE) and the paper ballot-optical scan system (PBOS).
  Before this can be done, however, the State must first publish standards for all machines, then conduct public testing of the machines, and finally certify the specific DRE and PBOS machines from which the local Boards can chose.

The Voting Systems:  DRE vs. PBOS
The direct recording electronic system (DRE) is a touch screen or push button system, analogous to a bank automatic teller machine.
 Manufacturers suggest that DREs are secure, as well as cost effective.
  Critics charge, however, that the machines are not reliable, susceptible to fraud, prohibitively expensive, and have a relatively short lifespan.
 In addition, there have been reports of malfunctions involving DREs in other jurisdictions.
 Specifically, the top election supervisor in Miami-Dade County issued a memo ‘strongly recommending’ that the county scrap its recently purchased, $24.5 million DRE system in exchange for a paper based system.
  Also, in a 2006 primary election in Tarrant County, Texas, a programming glitch in DREs inflated election returns by as many as 100,000 votes.
  Although it did not ultimately sway the election results because the surplus votes were split evenly, it did point out an enormous potential problem. 

The paper ballot-optical scan system (PBOS) features a paper ballot where voters mark their selections manually, then feed the ballot into a scanner that records the vote.
  Advocates note that paper ballots make the PBOS systems easily auditable and fast to recount, which is an issue that often comes up in New York.
 Another advantage of the PBOS system is that it may also be more readily outfitted for handicap access,
 which is why the United Spinal Association, a leading advocacy group for the disabled, prefers this technology.
  While advocates argue that PBOS systems are more reliable and cost-effective than DREs,
 it should be noted that jurisdictions that use PBOS systems have occasionally encountered miscounts.
  

Although PBOS systems are generally less expensive to purchase than DREs,
 it has not been determined what the full cost per machine will be since it is unclear what the exact differences in cost of maintenance and storage are between the two systems.  On the one hand, DREs are sophisticated systems that require advanced technical support, while PBOS systems require thousands of ballots to be printed and stored, as mandated by law.
  Cost estimates for a PBOS are about $5,500, whereas a DRE would be about $8,000.
  According to the New York City Board of Elections, the formulas for cost estimates for voting systems for New York City are further complicated by the additional minority language requirements that the city needs and are difficult to determine before the state Board of Elections has set the standards.
  

Based on their reliability, security and cost, a significant number of advocacy groups and newspaper editorial boards have endorsed the use of PBOS systems including the League of Women Voters, New York Public Interest Research Group, Common Cause, The New York Times, The Troy Record, The Oneida Press and The Syracuse Post Standard.
  

Federal Lawsuit
To date, the state of New York is not compliant with HAVA requirements.  In a letter dated January 10, 2006 from the Department of Justice (DOJ) to the New York State Attorney General and the state Board of Elections, the DOJ stated “it is clear that New York is not close to approaching full HAVA compliance and, in our view, is further behind in that regard than any other state in the country.”
   In February of this year, the DOJ sued New York State over its failure to replace the machines or to comply with other HAVA guidelines.
 Though other states have suffered delays in full compliance, New York is the only state to be sued over noncompliance.
 The League of Women Voters, New Yorkers for Verified Voting and other groups applied as interveners in the suit, but the Court denied the request, in fear of the case becoming unwieldy with too many parties involved.
  The State had been given an April 10, 2006 deadline, but has now said it will file an agreement that will lay out its compliance plan in federal court in Albany sometime before April 20th.
  Recent negotiations between the DOJ and the state Board of Elections have focused on creating a stopgap measure where the old lever machines would be used in the 2006 election and disabled accessible voting machine options would be made available for disabled voters.
  

Resolution 131
Resolution 131 outlines the advantages of selecting the PBOS voting system over the DRE voting system.  In particular, Resolution 131 argues that the PBOS system is more reliable because it uses traceable paper ballots cast manually and directly by the voter, is more disabled accessible, less prone to fraud, and less expensive. Finally, the resolution advocates that the New York State Board of Elections promptly certify the PBOS voting system, and further urges the New York City Board of Elections to select PBOS as the voting technology for the city of New York.

Resolution 228

Resolution 228 urges the New York City Board of Elections to take various measures to ensure public input and public confidence in any election systems procured in order to comply with HAVA.  Specifically, the Resolution advocates that conducting public hearings and demonstrations to verify the accuracy and security of the voting systems would raise public confidence.  Further, the resolution urges the city Board of Elections to make cost analyses available to the public. Ultimately, carrying out the recommended procedures would ensure public confidence in any election systems procured pursuant to HAVA.  

Conclusion

The right to vote is essential to democracy. With the September 2006 deadline for HAVA compliance rapidly approaching, questions about the reliability, affordability, and security of the various systems remain.  The Committee on Governmental Operations remains committed to working with the state and city Board of Elections, the Voter Assistance Commission, good government groups and other members of the public to protect and sustain the integrity of New York City’s elections.  At this juncture, the Committee is eager to receive an update on the work the Board of Elections is conducting, especially because no voting machine system has yet been certified for use by local jurisdictions.  
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