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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to prohibiting on-call scheduling for retail employees and providing advance notice of work schedules to retail employees
ADMINISTRATIVE CODE:
Adds a new subchapter 5 to chapter 12 of title 20
I. INTRODUCTION
On May 22, 2017, the Committee on Civil Service & Labor, chaired by Council Member I. Daneek Miller, will hold a second hearing on Proposed In. No. 1387-A, A Local Law to amend the administrative code of the city of New York, in relation to prohibiting on-call scheduling for retail employees and providing advance notice of work schedules to retail employees, introduced by Council Member Johnson. The committee held a first hearing on the original version of the bill on March 3, 2017, and heard testimony from, among others, representatives from the New York City Department of Consumer Affairs, the Partnership for New York, 32BJ SEIU, the Food Industry Alliance, worker rights advocates and restaurant employees. Amendments were made in light of the testimony revised and issues raised.
II. BACKGROUND
This bill would ban the practice of on-call scheduling for retail employees. On-call scheduling refers to the practice of requiring an employee to be available to report to work during specific shifts, and requiring the employee to contact or wait to be contacted by an employer who determines whether or not the employee is actually needed for those shifts. Employees must reserve time that could be dedicated to other purposes (e.g., a second job, school, childcare responsibilities) in order to be available to work. Oftentimes, the employer will not actually require an employee to work. Some employers punish employees by decreasing hours, or treat hours as a “bonus” for exemplary employee performance. Some employers may use “on call” scheduling to avoid unemployment claims.
 
Seventeen percent of the workforce nationally is subjected to an unstable work shift schedule.
 An unstable work shift schedule is linked to significantly greater work-family conflict
 and adverse cognitive and physical effects.
 New York Attorney General Schneiderman along with other state attorneys general sent letters in April 2016 to large retailers based on these concerns.
 A 2015 investigation by Attorney General Schneiderman prompted several retailers (Abercrombie & Fitch, Gap, J. Crew, and other major companies) to agree to abandon the practice.
 
III. SIGNIFICANT AMENDMENTS
After the hearing, various amendments were made to the bill. Substantive changes include the following: 
· Renumbered the bill provisions from subchapter 6 to subchapter 5 of chapter 12 of title 20.
· Removed the requirement that employers provide a minimum of 20 hours of work to retail employees during any 14-day period.

· Added exceptions to allow employers to make schedule changes within 72 hours. Now, a retail employer is permitted to schedule or cancel shifts within 72 hours of the start of the scheduled shift without penalty:

·  In order to grant an employee time off, if an employee requests it or in order to allow a retail employee to voluntarily trade shifts with another retail employee;

·  If the employer’s operations cannot begin or continue due to a list of enumerated reasons.

· Limits the requirement that a retail employer must provide the employee who wants his or her prior work schedules to schedules from the prior three years.

· Modified the language regarding collective bargaining agreements, only carving out those employees covered by a collective bargaining agreement that expressly waives the provisions of this bill where the collective bargaining agreement also addresses employee scheduling, until the date the collective bargaining agreement expires. 

· Increased the size of the retail business covered by this law to 20, from 5, through an amendment to the definition of retail employer and retail business.
IV. BILL SUMMARY

Proposed Int. No. 1387-A would ban the practice of on-call scheduling for retail employees by making it unlawful to schedule an employee for on-call shifts, to cancel a shift within 72 hours of the start of the shift, to require an employee to work with less than 72 hours’ notice (unless one of the exceptions applies), or to require an employee to contact an employer within 72 hours to confirm whether or not he or she will be needed to work. The bill would require a retail employer to post a copy of the employee work schedule at the work location at least 72 hours before the beginning of the scheduled hours of work and to notify employees about any changes as soon as practicable. Additionally, this bill would require a retail employer to provide to an employee, upon request, a copy of the employee’s work schedule in writing for any previously worked week within the past three years, as well as the most current version of all employees’ work schedules at the work location.

Proposed Int. No. 1387-A would add a new subchapter 5 to chapter 12 of title 20 of the Administrative Code. Section 20-1251 of the bill prohibits a retail employer from scheduling on-call hours, cancelling scheduled hours of work within 72 hours of the start of such hours, or requiring an employee to contact an employer to confirm whether or not the employee should report to work scheduled hours with fewer than 72 hours before the start of such hours. However, a retail employer may make changes to the retail employees’ schedule with less than 72 hours’ notice without penalty in order to grant an employee request for time off, to allow an employee to trade shifts with another employee or if the retail employee consents in writing. The retail employer may also make changes to the retail employees’ work schedule with less than 72 hours’ notice without penalty if the employer’s operations cannot begin or continue due to: threats to the retail employees or the retail employer’s property; the failure of public utilities or the shutdown of public transportation; a fire, flood or other natural disaster; or a state of emergency declared by the President of the United States, Governor of the State of New York or Mayor of the City.

Section 20-1252 requires a retail employer to conspicuously post in a location that is accessible and visible to all employees at the work location, a copy of the work schedule of all of the employees at that work location at least 72 hours before the beginning of the scheduled hours of work. The employer would be required to update the schedule and directly notify affected employees of changes to the work schedule as soon as practicable after changes are made. The employer shall also transmit the schedule using electronic means, if such means are regularly used, to communicate scheduling information. Upon request by an employee, a retail employer would be required to provide the employee with a copy of his or her work schedule for any previous week within the past three years and the most current version of all employees’ schedules at that work location, whether or not changes have been made and posted.

Section 20-1253 provides that the provisions of subchapter 5 do not apply to employees covered by a valid collective bargaining agreement, including an agreement open for negotiation, if it expressly waives the provisions of this bill and also addresses employee scheduling.

The second section of the bill contains the enactment clause. The clause would provide that this local law take effect on the later of 180 days after it becomes law or the date that a local law amending the administrative code of the city of New York in relation to establishing general provisions governing fair work practices and requiring certain fast food employers to provide advance notice of work schedules to employees and to provide schedule change premium compensation when hours are changed after required notices, as proposed in introduction number 1396-A for the year 2016, takes effect, except that the director of the office of labor standards shall take such measures as are necessary for the implementation of section one of this local law, including the promulgation of rules, before such date. The enacting clause also specifies that, with regard to employees covered by a valid collective bargaining agreement, this law takes effect upon the date of the expiration of that agreement.
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A LOCAL LAW

To amend the administrative code of the city of New York, in relation to prohibiting on-call scheduling for retail employees and providing advance notice of work schedules to retail employees
Be it enacted by the Council as follows:
	Section 1. Chapter 12 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 5 to read as follows:
Subchapter 5
On-Call Scheduling
§ 20-1251 On-call scheduling prohibited. a. Except as otherwise provided by law, a retail employer shall not:
1. Schedule a retail employee for any on-call shift;
2. Cancel any regular shift for a retail employee within 72 hours of the scheduled start of such shift;
3. Require a retail employee to work with fewer than 72 hours’ notice, unless the employee consents in writing; or
4. Require a retail employee to contact a retail employer to confirm whether or not the employee should report for a regular shift fewer than 72 hours before the start of such shift.
b. Notwithstanding subdivision a of this section, a retail employer may:
1. Grant a retail employee time off pursuant to an employee’s request;
2. Allow a retail employee to trade shifts with another retail employee; and
3. Make changes to retail employees’ work schedules with less than 72 hours’ notice if the employer’s operations cannot begin or continue due to:
(a) Threats to the retail employees or the retail employer’s property;
(b) The failure of public utilities or the shutdown of public transportation;
(c) A fire, flood or other natural disaster; or
(d) A state of emergency declared by the president of the United States, governor of the state of New York or mayor of the city.
§ 20-1252 Work schedules. a. A retail employer shall provide a retail employee with a written work schedule no later than 72 hours before the first shift on the work schedule.
b. A retail employer shall conspicuously post in a location that is accessible and visible to all retail employees at the work location the work schedule of all the retail employees at that work location at least 72 hours before the beginning of the scheduled hours of work and shall update the schedule and directly notify affected retail employees after making changes to the work schedule. Retail employers shall also transmit the work schedule by electronic means, if such means are regularly used to communicate scheduling information. The office may by rule establish requirements or exceptions necessary to ensure the privacy and safety of employees.
c. Upon request by a retail employee, a retail employer shall provide the employee with such employee’s work schedule in writing for any week worked within the prior three years and the most current version of the work schedule for all retail employees at that work location, whether or not changes to the work schedule have been posted.
§ 20-1253 Collective bargaining agreements. The provisions of this subchapter do not apply to any retail employee covered by a valid collective bargaining agreement, including an agreement that is open for negotiation, if (i) such provisions are expressly waived in such collective bargaining agreement and (ii) the agreement addresses employee scheduling.
§ 2. a. This local law takes effect on the later of 180 days after it becomes law or the date that a local law amending the administrative code of the city of New York in relation to establishing general provisions governing fair work practices and requiring certain fast food employers to provide advance notice of work schedules to employees and to provide schedule change premium compensation when hours are changed after required notices, as proposed in introduction number 1396-A for the year 2016, takes effect, except that the director of the office of labor standards shall take such measures as are necessary for the implementation of this local law, including the promulgation of rules, before such date.
b.  Notwithstanding the preceding subdivision a, in the case of employees covered by a valid collective bargaining agreement in effect on the effective date prescribed by such preceding subdivision, this local law takes effect on the stated date of the expiration of such agreement.
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� Erratic Scheduling, Retail Action Project (last accessed August 10, 2016),  http://retailactionproject.org/advocacy/policy/erratic-scheduling/


� Irregular Work Scheduling and Its Consequences, Economic Policy Institute (Apr. 9, 2015), http://www.epi.org/publication/irregular-work-scheduling-and-its-consequences/	


� Id.
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