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A Local Law to amend the administrative code of the city of New York, in relation to the prohibition of the retail sale and distribution of novelty lighters. 

..Body

I.
INTRODUCTION


On February 10, 2009 the Committee on Fire and Criminal Justice Services, chaired by Council Member Miguel Martinez, will hold an oversight hearing to review the New York City Fire Department’s Fire Alarm Inspection Unit (“FAIU”). In addition, the Committee will hear testimony on Proposed Int. No. 884-A, which would prohibit the retail sale and distribution of novelty lighters in New York City. The Committee previously held a hearing on Int. No. 884 on December 17, 2008 at which it heard testimony in support of the bill from the New York City Fire Department (“FDNY”) and the Uniformed Fire Officers Association (“UFOA.”) Those invited to testify at today’s hearing include representatives from the FDNY, the UFOA, the Uniformed Firefighters Association (“UFA”), as well as novelty lighter and fire alarm industry representatives and other advocates and interested parties.

II.
BACKGROUND
The Bureau of Fire Prevention (“BFP”) ensures fire protection of residential and commercial occupancies through direct inspections of locations and enforcement of local laws and regulations.  The BFP supports the Department’s Bureau of Operations through the exchange of essential information on locations, buildings, and special events.  One of the units within the BFP responsible for conducting inspections is the FAIU which is comprised of civilian inspectors who inspect fire alarm, smoke detection, and emergency voice communications systems in office buildings, hotels, hospitals, schools, nursing homes, bulk fuel storage facilities, methane recovery facilities, and piers.
 
III.
FIRE ALARM INSPECTION UNIT FUNCTIONS AND PROCESS

The FAIU conducts initial inspections of commercial buildings and residential buildings (300 feet or more in height) that must have their fire alarm systems approved before opening or commencing operation.
  The FAIU also conducts inspections of fire alarm systems in response to complaints made through the City’s 311 Citizen Service Center or after modifications or repairs are made to existing fire alarm systems.
 The BFP uses a centralized computer system, the Fire Prevention Information Management System (“FPIMS”), to manage these inspections.


The inspection process begins when a building owner, or designee, submits a “Request for Inspection Form” along with: an approved “Application for Plan Examination  Form,” which lists the fire alarm system to be inspected and shows whether the plan for the fire alarm system was approved by a designee of the FDNY prior to being installed; the blueprint of the fire alarm system installed; and an A-433 Form, which indicates the electrical company that installed the fire alarm system as well as the company’s license number.


The Deputy Chief Inspector of the FAIU is responsible for receiving and reviewing the Request for Inspection Form and all required documentation at the Bureau’s Enforcement Unit (Intake Unit).
 Once the Deputy Chief Inspector has determined that all documentation submitted is complete, he/she reviews his/her scheduling book and assigns an inspection date and an inspector to conduct the inspection.
 Prior to the inspection, all relevant information regarding the request for the inspection, including the owner of the building and building address, is entered into FPIMS by a clerk so that an account number can be assigned.


Each inspector is required to conduct at least two inspections per day, which include, (i) a scheduled inspection in the morning with a building owner who requested an inspection, and (ii) an unscheduled follow-up inspection, if time permits, in the afternoon.  An inspection can result in (i) a Letter of Approval, (ii) a Letter of Defect for deficiencies that must be corrected within 90 days of issuance, or (iii) a Violation Order for more severe deficiencies that must be corrected within 30 days of issuance.
  A Letter of Defect or a Violation Order requires a follow-up inspection to ensure that the building owner has corrected the deficiencies within the allotted time period.


Additionally, inspectors must account for their time by filling out “Field Activity Reports” of their daily inspections, which then must be reviewed and approved by Supervising Inspectors.
  Inspectors must also fill out Field Inspection Checklists while they conduct their inspections and an Inspection Report A-324 Form, which is used to generate the billing.

The FAIU reported that it conducted a total of 5,601 fire alarm system inspections in Fiscal Year 2006, with an average of 467 inspections per month.

IV. 
THE FIRE ALARM INSPECTION SYSTEM AUDIT

In 2007, an audit report
 (“the Report”) was issued which determined that the FAIU did not adequately ensure that: (i) requests for inspections of fire alarm systems and the results of the inspections were properly recorded and reported, and (ii) the inspections were performed in a timely manner to ensure that safety-related issues were identified and resolved.”
  The Report noted that an audit conducted more than 10 years earlier identified some of the same findings. The major findings in the Report were as follows:

· The FAIU had not developed formal procedures to follow when recording requests for inspections, tracking these requests, conducting inspections, and following up on inspections. As a result, inspections were not conducted in a timely manner and the FAIU did not always follow up on Letters of Defect and Violation Orders. In those instances where the FAIU did follow up, it did not generally do so within its own formal time frames.

· The FAIU did not have a reliable system for tracking requests for inspections and actual inspections conducted by the FAIU.

· The record-keeping practices of the FAIU were inadequate: inspection documentation was lacking; requests for inspection documentation were scattered; and filing cabinets containing essential inspection files were unsecured.

· The FAIU inaccurately reported the number of inspections conducted. This resulted in an inflated numbers of inspections being reported in the FAIU’s Productivity Report for Fiscal Year 2006 and the Mayor’s Management Report for Fiscal 2006.
· The FAIU did not meet its formal target for auditing self-certified inspections.

· The inspectors of the FAIU were not adequately supervised. As a result, Field Activity Reports were not always approved by Supervising Inspectors, and inspectors were not always working in the field as required.

Based on its findings, the Report made 17 recommendations for change, 15 of which were met with agreement by the FDNY.
 The FDNY disagreed with the recommendations that the FAIU should (i) create a tracking system to monitor its inspection process and the recommendation that (ii) cabinets containing the inspection files of Letters of Defect and Violation Orders should be locked at all times.
 

V.
CHARGES OF CORRUPTION AT THE FAIU

In or about November of 2008, UPN 9 News aired a report based on a six month investigation.
 In the report, one person identified as a current inspector in the FAIU responded in the affirmative when asked if the FAIU was corrupt and another person identified as a former FAIU inspector indicated that nobody cares about safety.
 A second person identified as a former FAIU inspector, who himself was reported to have forged documents falsely stating that a building had a working fire alarm, was reported to have said that there were some crooked inspectors at the FAIU but that most of the inspectors were honest but overworked.
 The report also indicated that there were 3,000 buildings in the City with potentially faulty fire alarm systems and some 300 buildings with life threatening defects.
 
VI.
ISSUES AND CONCERNS

The Committee wants to ensure that when fire alarm, smoke detection and communication systems are required they have been installed correctly and are in proper working order to safeguard the public and our first responders. The only way to do so is to have a system of inspections when these devices are installed, periodically thereafter as dictated by applicable laws and rules, and when information is received by the city that they are in need of inspection. The Committee wants to make sure that the inspectors conducting these inspections are properly trained, are conducing appropriate inspections and documenting their findings, and are following up in a timely manner to ensure defects are cured. The Committee also wants to make sure these inspectors are not overworked, are above reproach, and are working under the direction of supervisors of good character capable of managing the enormous task of conducting these inspections in an effective, efficient and professional manner. While the Committee is sensitive to the enormous workload of this unit, the safety these systems are meant to ensure cannot be compromised for any reason. 
VII.
NEW YORK CITY CHILD FATALITY REPORT
The 2008 New York City Child Fatality Report found that injuries are the leading cause of death of children in the United States. According to the Report, from 2001 through 2006, there were 66 fire-related child deaths and four deaths due to scald burns in New York City among children 1–12 years of age.
 While fires and burns remain the second leading cause of death among New York City children as a result of unintentional injury, after motor vehicle deaths, fire is the leading cause of accidental death for children in the home.

Nearly one-quarter (24%) of all fire-related child deaths were caused by a child playing with matches or a lighter, the leading single ignition source for fires resulting in child deaths.
 Of these deaths, most (81%) were due to a fire that began in a bedroom (most often the child’s room) and almost all (89%) children who died in a fire where there when an adult was present in the home or apartment.
 
VIII.
ANALYSIS OF PROPOSED INT. 884-A

Novelty lighters that often resemble toys and attract children have been the reported cause of serious injuries throughout the country, including death. Although the United States Consumer Product Safety Commission requires novelty lighters to be child resistant,
 those without this safety feature frequently find their way into homes across the country. The states of Maine and Tennessee have banned these lighters as have several municipalities in Arkansas and elsewhere across the country. There are also bills pending in several states that seek to ban these lighters as well as a bill in Congress. 

Proposed Int. No. 884-A amends the Administrative Code of the City of New York, in relation to the prohibition of the retail sale and distribution of novelty lighters.  The bill would prohibit the sale or distribution of novelty lighters in New York City but would not apply to the transportation of novelty lighters through the city or the storage of novelty lighters in a warehouse or distribution center in the city that is closed to the public for purposes of retail sales. The bill subjects those who violate its provisions to a civil penalty of not more than one thousand dollars for a first violation and not more than twenty five hundred dollars for each subsequent violation.
IX. AMENDMENTS TO INT. NO. 884


Proposed Int. 884-A was amended by moving its provisions from title 17 of the Administrative Code, which would have given the New York City Department of Health the authority to enforce the provisions of the bill, to title 20, which will thereby give that authority to the New York City Department of Consumer Affairs. 

Additionally, a new section 20-617 was added to provide that any violations of the provisions of this bill will be adjudicated at a tribunal of the Department of Consumer Affairs. 

Furthermore, the definition of “Novelty Lighters” was modified to include lighters designed to resemble a cartoon character, gun, watch, musical instrument, vehicle, animal, food or beverage; and to clarify that lighters that feature flashing light(s) or make musical sounds for entertainment are included, and to exclude; standard disposable and refillable lighters that are printed or decorated with logos, labels, decals, or artwork, or heat shrinking sleeves.
Finally, Proposed Int. No. 884-A no longer requires the commissioner to suspend any fine in lieu of warning for the thirty day period immediately following the enactment of the local law. 
Proposed Int. No. 884-A

By Council Members Martinez, Gonzalez, Palma and Weprin

..Title

A Local Law to amend the administrative code of the city of New York, in relation to the prohibition of the retail sale and distribution of novelty lighters. 

..Body

Be it enacted by the Council as follows:
Section 1. Chapter 4 of Title 20 of the administrative code of the city of New York is amended by adding a new subchapter 3 to read as follows:
Subchapter 3

Novelty Lighter Act 

§20-611 Short title.

§20-612 Definitions.

§20-613 Prohibition on retail sale or distribution. 

§20-614 Exceptions.
§20-615 Violations and penalties.
§20-616 Rules. 

§20-617 Enforcement
§ 20-611 Short title. This local law shall be known and may be cited as the “Novelty Lighter Act of 2009.”

§ 20-612 Definitions.  For purposes of this subchapter the following terms shall have the following meanings:

 1. “Person” shall mean any natural person, individual, corporation, unincorporated association, proprietorship, firm, partnership, joint venture, joint stock association or other entity or business organization.

2. “Novelty lighter" means a mechanical or electrical device typically used for lighting cigarettes, cigars or pipes that is designed to appear to be a toy, or designed to resemble a cartoon character, gun, watch, musical instrument, vehicle, animal, food or beverage or feature flashing lights or make musical sounds for entertainment. "Novelty lighter" does not include: (i) a lighter manufactured prior to January 1, 1980; (ii) a lighter incapable of being fueled or lacking a device necessary to produce combustion or a flame; (iii) any mechanical or electrical device primarily used to ignite fuel for fireplaces or for charcoal or gas grills; or (iv) standard disposable and refillable lighters that are printed or decorated with logos, labels, decals, or artwork, or heat shrinking sleeves.

§ 20-613 Prohibition on retail sale or distribution.  No person shall sell at retail, offer for retail sale or distribute for retail sale or promotion a novelty lighter in the city.

§ 20-614 Exceptions. The prohibition specified in section 20-613 does not apply to the transportation of novelty lighters through the city or the storage of novelty lighters in a warehouse or distribution center in the city that is closed to the public for purposes of retail sales. 

§ 20-615 Violations and penalties. Any violation of any provision of this subchapter shall be punishable by a civil penalty of not more than one thousand dollars for a first violation and not more than twenty five hundred dollars for each subsequent violation.
§ 20-616 Rules. The commissioner may promulgate any rules as may be necessary for the purposes of carrying out the provisions of this subchapter.

§ 20-617 Enforcement.  The department shall enforce the provisions of this chapter.  A proceeding to recover any civil penalty authorized pursuant to section 20-615 of this chapter shall be commenced by the service of a notice of violation returnable to the administrative tribunal of the department.  The notice of violation or copy thereof when filled in and served shall constitute notice of the violation charged.  The administrative tribunal shall have the power to render decisions and to impose the remedies and penalties provided for in section 20-615 of this chapter, in addition to any other remedies or penalties provided for the enforcement of such provisions under any other law including, but not limited to, civil or criminal actions or proceedings.

§2.
This local law shall take effect ninety days after its enactment into law.
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