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I. INTRODUCTION 

On April 6, 2017 the Committee on Public Safety, chaired by Council Member Vanessa Gibson, will hold an oversight hearing examining enforcement issues with “revenge porn”. The Committee will also hear Introductory Bill Number 1267 (Int. No. 1267), a local law in relation to criminalizing the non-consensual disclosure of sexually explicit images. Among those expected to testify include representatives from the New York City Police Department (NYPD), the Mayor’s Office of Criminal Justice (MOCJ), representatives from the District Attorney’s offices, advocates, and members of the public. 
II. BACKGROUND  
The term “revenge porn” commonly refers to the nonconsensual disclosure of sexually explicit images or videos.
 This occurs when a person distributes sexually graphic content of an individual without their consent, and may include images consensually obtained within an intimate relationship, or images obtained without consent, by use of a hidden camera or hacking device.
 Revenge porn, or the nonconsensual disclosure of sexual content, is often used as a form of domestic violence, where abusers “use the threat of disclosure to keep their partner under control” and fulfill the threat once their partner leaves.
 Some advocates suggest the term “revenge porn” may be misleading, as not all perpetrators are motivated by vengeance, but instead participate in the distribution of explicit content to earn a profit, notoriety, or entertainment.
 Revenge Porn is a national issue, as one in 25 internet users in America, or roughly 4%,have been a victim.
 Younger internet users, ages 18-29, are more likely than adults outside that age group to have sexual content of themselves posted without their consent.
 Additionally, internet users who identify as lesbian, gay, or bisexual have a higher rate than among heterosexual internet users of being a victim of revenge porn.

According to the Cyber Civil Rights Initiative (CCRI), while 94% of Americans believe their intimate photographs are safe with their current partners
, as many as 10% of ex-partners have threatened to expose nude photographs or sexual content of their former partners, and 60% of those who make such threats actually followed through.
 In addition to sexual content, perpetrators have also posted other identifying information to revenge porn websites resulting in the further harassment of victims.
 Of the victims CCRI surveyed, 59% reported their full name was published to websites, 49% their social network information, 26% their email address, 20% their phone number, 16% their physical home address, 14% their work address, and 2% their social security number.
 Fifty percent of victims surveyed by CCRI also said they have been harassed or stalked by online users who saw the content disclosed without their consent.

According to CCRI, as many as 90% of victims are women, 93% of which said they suffered significant emotional distress because of this conduct.
 Studies suggest the mental health implications of revenge porn are similar to the long-term negative consequences seen in victims of child pornography.
 Victims of revenge porn, like victims of child pornography, suffer from similar mental health effects such as depression, withdrawal, low self-esteem, and feelings of worthlessness.
 As a result of being a victim of revenge porn, victims must also undergo a “lifelong battle to preserve their integrity”.
 
While the mental impacts on victims are significant, the professional cost of revenge porn are as well. According to a 2009 study commissioned by Microsoft, nearly 80% of employers consult search engines to collect intelligence on job applicants.
 The survey found that 70% of the time, employers rejected applicants due to their findings.
 A more recent study, conducted by CareerBuilder in 2014, found that more employers were utilizing social networking sites to find additional information on potential candidates.
 CareerBuilder found that 51% of employers who researched job candidates on social media found content that impeded their decision to hire them, the most common reason being the posting of “provocative or inappropriate photographs or information”.
 While victims can now submit removal requests to both Google and Microsoft to remove links related to revenge porn from Google Search and Bling, removing content from other sites may come at a cost.

 Victims of revenge porn are at times unable to find employment, as recruiters typically do not ask if the content they have reviewed was posted consensually.
 Victims are also fired or quit their jobs because of harassment, and the fear of being in public spaces where they could be recognized or physically stalked.

III. CURRENT REVENGE PORN LAWS 
In recent years, many states have passed laws that criminalize revenge porn. Currently 35 states and the District of Columbia have laws that criminalize revenge porn or the nonconsensual disclosure of sexually explicit content.
 The majority of these states have classified the crime as a misdemeanor, while 8 states and the District of Columbia classify it as a felony.
 Six states provide factors for when a perpetrator can be charged with a felony.
 Some of these factors include cases in which a perpetrator is a recidivist; depicts a minor; intentions were to profit; or causes financial loss to the victim.
 Minnesota is currently the only state that classifies revenge porn as a qualified domestic violence-related offense that enhances penalties for convictions for domestic assault, stalking, and violation of a harassment restraining order.

On August 1, 2014 Governor Andrew Cuomo signed into law S1982C/A2053C, a law related to unlawful surveillance in the second degree and dissemination of unlawful surveillance image in the first and second degrees.
 The law amended the New York Criminal Procedure Law sections 250.45, 250.55 and 250.66 in an attempt to close a loophole within the statute pertaining to unlawful surveillance. Prior to these state law amendments, a victim’s sexual or intimate parts had to be shown in the content distributed in order to fall under the definition of the then pre-existing law.
 These penal law amendments provide that a person can be “charged with unlawful surveillance in the second degree if an individual uses a device to view, broadcast or record a person engaged in sexual conduct without their consent” so as long as someone’s intimate parts are exposed.
 However, the state law applies only in cases where the depicted person does not know or did not consent to being photographed or recorded.
 The amendment does not apply in cases where a person consented to the original image captured, or produced it themselves, but did not consent to its distribution.  
IV.  ENFORCMENT OF REVENGE PORN
According to conversations with the NYPD, officers receive complaints from individuals indicating that they have been the victim of the nonconsensual disclosure of sexually explicit images or videos.  In situations where the original image or video was taken consensually, but later disclosed non-consensually, officers are unable to charge or arrest individuals under state penal law provisions. While the officers may record the complaint as harassment, the officer cannot legally arrest the individual if the “harassment” has not occurred in front of the officer, or has not occurred repeatedly.
  
In addition, many attorneys and legal practitioners have encountered the limitations of the recently amended state penal law offenses, as many cases in which defendants were charged under these provisions have produced questionable guilty verdicts or egregious sentences.
 In 2014, Ian Barber, a 29 year old man in Brooklyn, posted naked photographs of his ex-girlfriend she previously shared with him, on his Twitter account and sent them to her employer and her sister.
 He was charged with three misdemeanors: aggravated harassment, dissemination of unlawful surveillance, and public display of offensive sexual material.
 While the judge presiding over this case acknowledged the defendants’ “reprehensible” behavior, he found that he had not broken the law, concluding, the defendant did  not violate any of the “criminal statutes under which he [was] charged” 
 While there is some recourse for victims in the civil arena,  many victims cannot afford to pay attorney costs and  litigation fees associated with civil cases.
 
Introductory Bill Number 1267 (Int. No. 1267) would address cases of revenge porn that do not fall under the state’s current Criminal Procedure, particularly for persons who may have consented to the original image captured, or produced it themselves, but did not consent to its distribution.  
V. ISSUES AND CONCERNS

The Committee is interested in learning more about the challenges of enforcing revenge porn and the gaps in the current law.  Specifically, we are interested in how the Department currently handles these complaints. The Committee is also interested in challenges the Department would continue to face should Int. 1267 become law, including verifying offending behavior that may not be witnessed by an officer, and whether a built-in exception, as seen in Int. 1267, will prevent officers from charging the prohibited behavior to avoid making the necessary discretionary determination of whether the exception applies. We are also interested in how local prosecutors may prosecute cases of this nature, including evidentiary challenges to identifying perpetrators behind internet postings, and establishing intent to harm.  Finally, the Committee is interested in learning about the frequency of complaints of this nature, and effects on victims.  
VI. ANALYSIS OF INT. NO. 1267 
Section 1 of Int. No. 1267 adds a new administrative code section 10-173 prohibiting the disclosure of an intimate image or video. The bill makes it unlawful to disseminate, or to give or transfer electronically or otherwise to another person, an intimate image of another identifiable person unless such person agrees to such dissemination. The disseminator must also intend to cause economic, emotional or physical harm. The bill also creates an exception for the sharing of images that are a matter of public interest, or that deals with significant political, journalistic, artistic, or law enforcement concerns. Violation of this law would be a misdemeanor punishable by up to one year in jail, a fine of up to a thousand dollars, or both. Section 2 of Int. No. 1267 would have the bill take effect immediately upon enactment.
	Int. No. 1267
By Council Members Lancman, Garodnick, Richards, Chin, Dromm, Cumbo, Cornegy, Johnson, Crowley, Williams, Menchaca, Salamanca, Maisel and Gibson
 
A Local Law to amend the administrative code of the city of New York, in relation to criminalizing the non-consensual disclosure of sexually explicit images
 
Be it enacted by the Council as follows:
Section 1.  Title 10 of the administrative code of the city of New York is amended by adding a new section 10-173 to read as follows:
§10-173. Unlawful disclosure of an intimate image or video.
a. Definitions.
“Disseminate” means to give, provide, lend, deliver, mail, send, forward, transfer or transmit, electronically or otherwise to another person.
“Intimate image” means the image of any portion of the genitals, the buttocks, or the female breast below the top of the areola, or an image of a person or persons engaged in an act of sexual intercourse, sodomy, oral copulation, sexual penetration, or masturbation.
“Matter of public interest” means a matter that deals with significant political, journalistic, or artistic concerns, or in response to a lawful subpoena, court order or request by a law enforcement official in support of an investigation.
b. It shall be unlawful for a person to disseminate or cause the dissemination of an intimate image of another identifiable person, unless such identifiable person agrees to such dissemination, with the intention to cause economic, emotional or physical harm.
c. Exceptions. It shall not be a violation of this section if the dissemination of an intimate image is a matter of public interest.
d. Penalty. Violation of this section shall be a misdemeanor punishable by up to one year in jail or a fine of up to one thousand dollars or both.
§2.   This local law takes effect immediately upon enactment.
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