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Introduction

On April 1, 2015 the Committee on Environmental Protection, chaired by Council Member Donovan Richards, and the Committee on Waterfronts, chaired by Council Member Deborah Rose, will hold a joint oversight hearing on Res. No. 549-2015, calling on Governor Andrew Cuomo to veto the application by Liberty Natural Gas, LLC to construct the Port Ambrose liquefied natural gas terminal off the coast of New York.
Port Ambrose Project Proposal

Liberty Natural Gas, LLC has proposed the construction of a deepwater port facility, called the Port Ambrose liquefied natural gas (LNG) terminal, which would be used to import liquefied natural gas. The Port Ambrose LNG terminal would consist of a submerged buoy system located in federal waters, within the New York Bight, approximately 19 miles off the coast of New York City. Liquefied natural gas would arrive at the Port Ambrose LNG terminal on vessels, which would connect to the submerged buoy system and transfer natural gas into a twenty-two mile long pipeline connecting to the existing Transco Lower New York Bay Lateral pipeline, serving New York City and Long Island.


Liberty Natural Gas, LLC is a portfolio company of a fund advised by West Face Capital, an investment management firm based in Toronto, Canada.
 Construction of the port, if a license is issued, is expected to take 20 months
 and cost approximately $300 million. Port Ambrose would have an expected operating life of 30 years
 and, according to Roger Whelan, president of LNG, will save consumers $325 million per year.
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Graphic 1: Proximity of the proposed Port Ambrose project to New York City.
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Graphic 2: Showing the primary components of the proposed facility. “A” and “D” depict the Seafloor Pipeline and Pipeline End Manifold, which connect the Buoys to the sea-floor pipeline, and which are designed to regulate the transmission of gas through the port. “B” depicts the Mooring System consisting of anchor chains that will be connected and secured to an engineered anchoring system.  “C” depicts a Submerged Turret Buoys which will be anchored to the seabed via the Mooring System.  Vessel hulls will connect with the Buoys below the waterline, offloading natural gas. “E” depicts a liquefied natural gas regasification vessel, which would arrive at and connect to the Buoy, re-gasify liquefied natural gas it holds, and transmit it into the system.
Regulatory Timeline
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Graphic 3: This graphic above depicts the stages of the regulatory process, and when the involved government entities must act.   As the graphic shows, some noteworthy immediately next steps in the process were that, tentatively, the Governors of New York and New Jersey were expected to make a decision with respect to their approval of the project by the week of May 11, 2015, and MARAD was expected to record a decision with respect to the project’s application by June of 22, 2014.  However, this timeline has been affected, first, by the extension of the public comment period on the draft Environmental Impact through March 16, 2015, and more recently, by a suspension of the timeline.  On March 17, 2015 MARAD and the Coast Guard suspended the regulatory timeline (“stop clock”) because they have not received from Liberty Natural Gas, LLC “information necessary to complete development of the Final EIS and make a determination of financial responsibility.”
  This stop clock is effective beginning March 17, 2015.
The Deepwater Port Act of 1974

The federal Deepwater Port Act of 1974
 (DWPA) created a licensing system for the ownership, construction, operation and decommissioning of deepwater ports located in waters beyond the territorial sea of the Unites States. Through the process created by the DWPA, there are conditions that deepwater port license applicants must meet, including minimizing adverse impacts to marine environments and the submission of detailed plans for construction, operation and decommissioning of deepwater ports. The law outlines detailed procedures for the issuance of licenses by the Secretary of the United States Department of Transportation (USDOT). The DWPA also prohibits the issuance of a license without the approval of the governors of the adjacent coastal states.
 Under the DWPA, the USDOT Secretary is required to establish environmental review criteria that is consistent with the National Environmental Policy Act (NEPA),
 which requires federal agencies to consider and mitigate adverse environmental impacts resulting from a proposed project (through the issuance of an Environmental Impact Statement), inform the public regarding possible consequences and facilitate their involvement in the assessment process.
 On June 18, 2003, USDOT delegated to the Maritime Administration (MARAD) and the United States Coast Guard, the joint authority to issue and process licenses for the construction and operation of a deepwater port.
 Under the licensing process established by DWPA, an applicant must submit detailed plans about its proposed facility to USDOT. USDOT will then designate adjacent coastal states for consultation in the process.
 

The DWPA establishes a time frame of 330 days from the date that the notice of the application is published in the Federal Register for approval or denial of the license.
 Throughout this period, MARAD receives and assesses specific information from participating agencies and must process all required licensing documentation.
 The DPWA mandates that there be at least one public hearing in each adjacent coastal state
 for each project application, with the caveat that the final public license application hearing occur no later than 240 days after publication of the notice of application in the federal register.

As stated earlier, the governors of adjacent coastal states have the authority to approve or disapprove of a project. Specifically, governors of adjacent states have 45 days after the initial public license application hearing to issue their final comments on the proposal and may notify MARAD of their approval, approval with conditions or disapproval of the application.
 Governors may also notify MARAD of inconsistencies with the proposed project and state environmental protection programs.
 After the receipt of such comments, MARAD has 45 days to issue a decision on whether to grant, grant with conditions or deny the application.
 
In deciding whether or not to issue a license with or without conditions, MARAD will consider the following criteria:

1. The applicant must be financially responsible and able to meet the requirements of Section 1016 of the Oil Pollution Act of 1990 (33 U.S.C. §§ 2701 et seq.; 104 Stat 484) and financially able to construct, own and operate the deepwater port. The applicant also must provide a financial guarantee or bond sufficient to meet cost for removal of components of the deepwater port upon the termination or revocation of the license.

2. It must be determined that the applicant can and will comply with relevant laws, regulations, and license conditions and the applicant must provide, in writing, its intended compliance with applicable laws.
3. The construction and operation of the deepwater port must be in the national interest and consistent with national security and other national policy goals and objectives, including energy sufficiency and environmental quality. 

4. The deepwater port should not unreasonably interfere with international navigation or other reasonable uses of the high seas. 

5. It must be determined whether the applicant would construct and operate the deepwater port using the best available technology, so as to prevent or minimize adverse impacts on the marine environment. 

6. The application must properly address all applicable provisions of the Clean Air Act, the Federal Water Pollution Control Act, and the Marine Protection, Research and Sanctuaries Act.

7. The Secretary of the Army, the Secretary of State and the Secretary of Defense must convey their views on the adequacy of the application, and its effect on programs within their respective jurisdictions. 
8. The governor(s) of the adjacent coastal state(s) must approve the issuance of a deepwater port license. Silence on this issue denotes approval. 

9. The adjacent coastal state(s) to which the deepwater port is to be directly connected by pipeline must have an approved coastal zone management program pursuant to the Coastal Zone Management Act of 1972.
Impacts and Concerns

As a required part of the NEPA process, the U.S. Maritime Administration and the U.S. Coast Guard issued a draft Environmental Impact Statement (dEIS) for the Port Ambrose Project Deepwater Port Application in December of 2014. The purpose of the dEIS, among other things, was to assess the potential environmental impacts associated with the installation, operation and decommissioning of the proposed Project.
 The dEIS is intended to describe the proposed action, the environment of the proposed project area as it currently exists, the probable environmental consequences that may result from the project, cumulative and other impacts.
 Some of the probable environmental impacts of the proposed project as they are outlined in the dEIS are summarized below.
Water Quality Impacts: Water quality impacts during construction would consist of increases in turbidity (the amount of particles floating in and clouding up the water) associated with seafloor sediment disturbances during Mainline lowering and backfilling, and during the installation of the buoy systems. Other water quality impacts are anticipated in connection with routine discharges (including deck runoff and engine cooling water. Note: all gray water and sanitary wastewater would be stored onboard for appropriate disposal) from the construction vessels and the discharge of Mainline hydrostatic test water (According to the dEIS, such discharges are expected to result in localized, short-term, minor impacts on water quality. If an accidental spill or discharge of un-neutralized hydrostatic test water were to occur, potential impacts on water quality and the marine environment would be greater, but should remain localized and short-term). Operation of the project should result in sediment disturbance and turbidity caused by riser pipe movement and buoy anchor chain movement, as well as accidental releases of petroleum products, LNG, and/or other chemicals.
 
Impacts on Biological Resources: Construction of the project would result in impacts on biological resources from routine discharges, increased vessel traffic, noise, lighting, marine debris, bottom sediment disturbance, hydrostatic testing and inadvertent spills. “Minor to moderate” adverse impacts on marine mammals would result from noise from the Mainline installation and buoy system. Operation of the project would result in impacts on biological resources from increased vessel traffic, noise, lighting, marine debris, routine discharges, LNG spills, inadvertent spills, bottom sediment disturbance, marine facilities and Mainline presence and seawater intake.
 
Impacts on Threatened and Endangered Marine Mammals:
According to the dEIS, construction, operation and decommissioning of the project would have some impacts on threatened or endangered marine species including marine mammals, sea turtles, fish and birds. Construction of the project would result in impacts on threatened and endangered species from routine discharges, increased vessel traffic, noise, lighting, marine debris, bottom sediment disturbance, entanglement, inadvertent spills, and noise from the construction of the Mainline and buoy system. Operation of the project would impact these species through increased vessel traffic, noise, lighting, marine debris, routine discharges, LNG spills, inadvertent spills, sediment disturbances and the project’s and Mainline’s presence. A permanent impact on approximately 3.2 acres of seafloor would be expected due to buoy placement. The dEIS states that most of these impacts would be negligible, but others such as noise and vessel traffic may have long term effects on some species. Of the six whales that exist in the New York Bight, only the fin and humpack whale are somewhat likely to cross the region of impact. These mammals are not expected to suffer long-term impacts, as any disturbances should cause them to vacate or avoid the disturbed area. 

Fish Habitat:
Construction, operation and decommissioning of the proposed project would have direct localized impacts on some designated essential fish habitat species, habitat and associated prey species due to displacement of the water column and displacement of benthic habitat in the footprint of the project. For example, red hake, haddock, monkfish and surfclam have larval or juvenile stages that settling on the ocean floor and are thus susceptible to impacts of this project such as turbidity. The dEIS notes that the footprint of the project represents a very small portion of this type of available offshore benthic and water column habitat in the New York Bight.
 

Geological Resources: Geological resources generally would not be affected by the project. Some localized disturbances to seafloor sediment would be expected during construction, operation and decommissioning of the project.

Cultural Resources: Construction of the project would have the potential to impact submerged cultural resources, but studies completed thus far have concluded that there are not likely to be particularly significant cultural resources in the affected area.

Ocean Use, Land Use, Recreation, and Visual Resources: Operation of the project would result in localized impacts due to enforcement of a Safety Zone, No Anchoring Areas, and an Area to be Avoided. The dEIS states that oceangoing and commercial vessels are already common in the New York Bight waters, and residents and mariners in coastal communities are accustomed to their presence.

Socioeconomics: The dEIS states that the project would result in a combination of short- to long-term beneficial and adverse socioeconomic impacts. Beneficial impacts would be due to economic activities generated from onshore fabrication sites, support vessel contracts and shore based contracts, while adverse impacts would potentially result from loss of fishing grounds due to the project’s presence and its Safety Zone, No Anchoring Areas, and Area to be Avoided.

Transportation: According to the dEIS, construction and decommissioning of the project would result in minor short-term disturbances to transportation. These disturbances would occur to the regional transportation network and navigation through open waters of the coast of New York. No long term disturbances are anticipated for onshore or offshore transportation during operation of the project.

Air Quality: According to the dEIS, short- and long-term adverse impacts on air quality would result during contruction, operation and decommissioning of the project. The dEIS characterizes these impacts as “predominantly insignificant.” Impacts due to construction include emissions of NOx, volatile organic compouns, carbon monoxide, sulfur dioxide, particulate matter and carbon dioxide equivalent emissions due to the operation of contruction vessels and equipment on the vessels. The same suite of emissions would be released during operation of the project due to LNG regasification vessels, offshore support vessels, and ancillary equipment. Adverse impacts on air quality during decommissioning are expected to be “negligible,” as the same suite of emissions would be released in connection with the operation of decommissioning support vessels and ancillary equipment.
 
Noise:
Adverse airborne and marine noise impacts would result from the project. The highest sound pressure in the marine environment could be approximately 216 decibels, due to pile driving during the construction phase (this is in the unlikely event that geotechnical conditions preclude the use of suction anchors). According to the dEIS, the short-term noise created by the project’s construction phase is expected to have a “minor” impact on species of mammals, turles and fish, and this impact would amount to “harassment” for all such species. Construction noise would also cause an “incremental increase” in onshore sound level. The dEIS states that operation of the project would add to onshore noise levels by a negligible amount, and the noise produced by additional trips of project vessels would not exceed that of existing vessel traffic.
 It is worth noting that according to at least one study, independent of the dEIS, it has been found that under experimental conditions some fish species suffered lethal effects from low-frequency tonal sounds under exposure levels of 24 hours at >170 decibels. This study concluded that while its experimental regime differed greatly from field operation conditions, making it unwarranted to extrapolate its results, it nevertheless indicated that risk of direct fish mortality from sounds with such characteristics cannot be completely discounted.
 
Safety: The dEIS states that safety concerns have “no short-term or long-term, adverse, direct impact on activities outside the Safety Zone, NAAs, or ATBA,” because mitigation measures would be developed to reduce the hazards that the project poses to the public and vessels. The Safety Zone would keep non-project vessels and the public from the highest hazard zones surrounding the project. The project applicant may apply additional mitigation measures such as NAAs and an ATBA, which would prevent vessels from anchoring near or having incidental contact with components of the project that are outside the Safety Zone (such as the Mainline, and port components). The dEIS notes that this document will not serve as the Coast Guard’s final safety assessment with respect to the project. 
The public comment period on the dEIS closed March 16, 2015. Thousands of comments were submitted by individuals, advocacy organizations, chambers of commerce, companies, small businesses, business associations, civic associations, elected officials, cities, government agencies and others regarding the dEIS, and the proposed project, generally. These comments may be viewed on the Federal Register.
 According to these public comments, some of the most commonly stated reasons for why entities support the Port Ambrose project are that it could create hundreds of construction related jobs; it could result in the spending of tens of millions of dollars in the local economy; it could generate tax revenue; it could introduce a supply of competitively priced natural gas into the local energy market and thereby decrease the local price of natural gas and electricity; it could help stabilize local electricity costs during times of peak demand; it could help stabilize local energy supply and price; it could help meet long-term regional energy demand; it could help supplant dirtier petroleum-based fuels with relatively cleaner natural gas in the local energy market.
 
According to the public comments, some of the most commonly stated reasons for why entities oppose the Port Ambrose project are that the Long Island-New York City Collaborative (a public-private partnership that includes the New York Power Authority, Long Island Power Authority and Consolidated Edison of New York) is pursuing the development of a 350-700 megawatt offshore wind energy project in the same area of the proposed Port Ambrose project, and the Port Ambrose project could severely limit the ability of this collaborative to develop the wind farm; New York should be transitioning to greater reliance on renewable energy sources and less reliance on petroleum-based fuels; the project could adversely impact the environmental quality and ecological habitat of the New York Bight by causing sediment turbidity, discharging of chemically treated water into the sea, noise impacts and other factors, and these impacts are inadequately addressed in the dEIS; the construction, operation and potential accidents could interfere with the local fishing industry, for example, through the establishment of a Safety Zone and increased vessel traffic; domestic natural gas production is historically high and imports have been declining in recent years, therefore there is no need for additional natural gas supply via this project; there is concern that in the future Liberty Natural Gas could apply to convert this project to an LNG exporting facility, incenting the domestic production of natural gas by means of hydraulic fracturing; and the operation of this project could result in fugitive methane emissions, a potent greenhouse gas which can contribute to climate change; in 2011, New Jersey Governor Chris Christie vetoed a comparable application by Liberty Natural Gas, LLC to construct a LNG deepwater port off the coast of New Jersey, stating that the facility would have posed unacceptable risks; the project could pose a threat to coastal communities and shipping lanes if an extreme event, such as a hurricane or terrorist attack, were ever to cause damage to the terminal that resulted in water contamination or fire.
 
It is worth noting that the New York City Mayor’s Office of Sustainability (NYCOS) submitted comments during the dEIS comment period. The NYCOS comments made two points. First, NYCOS stated that the dEIS dies not adequately assess the potential for the Port Ambrose project to substantially interfere with the development and operation of the offshore wind farm, which the City supports, proposed in the same vicinity. The NYCOS comments point out that these two projects have overlapping footprints and exclusion zones. Second, NYCOS states that the dEIS fails to address the impact of increased sediment disturbance and turbidity that the project’s construction and operation will cause on a “chronic basis.”
 The New York State Department of Environmental Conservation
 and New York Power Authority also submitted comments.
 In their comments these entities have not outright supported or opposed the Port Ambrose project, but rather, they address aspects of the dEIS. 
Conclusion
At this hearing the Committees hope to receive testimony from individuals, advocacy organizations, chambers of commerce, companies, small businesses, business associations, civic associations, elected officials, cities, government agencies and others who have an interest in the proposed Port Ambrose project.  The Committees hope to receive testimony regarding the merits of Res. No. 549, calling on Governor Andrew Cuomo to veto the application by Liberty Natural Gas, LLC to construct the Port Ambrose liquefied natural gas terminal off the coast of New York.  The Committees also hope to learn more about the reasons why people and organizations support or oppose the proposed project, generally.  

Res. No. 549

..Title

Resolution calling on Governor Andrew Cuomo to veto the application by Liberty Natural Gas, LLC to construct the Port Ambrose liquefied natural gas terminal off the coast of New York.

..Body

By Council Members Richards, Chin, Johnson, Mendez, Rosenthal, Lancman, Constantinides, Dromm, Koslowitz, Miller, Levine, Levin and Ulrich

Whereas, Liberty Natural Gas, LLC has proposed the construction of a deepwater port facility, called the Port Ambrose liquefied natural gas (LNG) terminal, which would be used to import liquefied natural gas; and

Whereas, The Port Ambrose LNG terminal would consist of a submerged buoy system located in federal waters, within the New York Bight, approximately 19 miles off the coast of New York City; and

Whereas, Liquefied natural gas would arrive at the Port Ambrose LNG terminal on vessels, which would connect to the submerged buoy system and transfer natural gas into a twenty-two mile long pipeline connecting to the existing Transco Lower New York Bay Lateral pipeline, serving New York City and Long Island; and

Whereas, The United States Maritime Administration is the lead regulatory agency determining whether to issue a Deepwater Port License to Liberty Natural Gas, LLC, which would permit construction of the Port Ambrose LNG terminal; and

Whereas, Governor Andrew Cuomo has the authority to veto the Port Ambrose LNG terminal proposal as governor of an “adjacent state,” pursuant to the Deepwater Port Act of 1974; and

Whereas, Several New York State Assembly Members, State Senators, local residents, community groups and environmental advocacy organizations oppose the Port Ambrose LNG terminal proposal and have called on Governor Andrew Cuomo to veto it; and 

Whereas, There is evidence that the environmental quality and ecological habitat of the New York Bight have improved over the last several years, including a decrease in the number of floatables, improvements in dissolved oxygen concentrations, and the return of wildlife such as the humpback whale; and

Whereas, The construction and operation of the Port Ambrose LNG terminal could threaten and have adverse impacts on the environmental quality and ecological habitat of the New York Bight by requiring the dredging of miles of sea floor and by discharging chemically treated seawater into surrounding waters; and 
Whereas, The Port Ambrose LNG terminal could increase New York City’s reliance on natural gas, which can emit methane when it is extracted, transported, stored and consumed; and

Whereas, According to the Intergovernmental Panel on Climate Change, over a twenty year timeframe, methane has a global warming potential that is as much as 86 times greater than that of carbon dioxide; and 

Whereas, LNG is a highly flammable fossil fuel, and if an extreme event such as a hurricane or terrorist attack were to damage the Port Ambrose LNG terminal, potential contamination and fire could impact nearby shipping lanes and coastal communities; and

Whereas, The Port Ambrose LNG terminal could interfere with the development of a more environmentally beneficial wind farm, which has been proposed in the same area; and

Whereas, The Bureau of Ocean Energy Management, an agency of the United States Department of Interior, in its scoping comments on the Port Ambrose LNG terminal application, stated that it is concerned that the proposal to construct a LNG port in the same area proposed for a large wind facility could result in serious conflicts—or at the minimum, complicating factors—that may impact the overall viability of one or both projects; and

Whereas, According to the 2014 Draft New York State Energy Plan, domestic production of natural gas is at its highest level in four decades and the need for substantial increased volumes of imported LNG has diminished for the near term; and 
Whereas, In 2011, New Jersey Governor Chris Christie vetoed an application by Liberty Natural Gas, LLC to construct a LNG deepwater port 16 miles off the coast of New Jersey, stating that offshore LNG poses unacceptable risks to New Jersey’s residents, natural resources, economy and security; now, therefore, be it

Resolved, That the Council of the City of New York calls on Governor Andrew Cuomo to veto the application by Liberty Natural Gas, LLC to construct the Port Ambrose LNG terminal off the coast of New York.
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� US Coast Guard and Tertra Tech, Inc., “Draft Environmental Impact Statement for the Port Ambrose Project Deepwater Port Application” Executive Summary, page ES27.


� Review of Scientific Information on Impacts of Seismic Sound on Fish, Invertebrates, Marine Turtles and Marine Mammals, available at � HYPERLINK "http://www.dfo-mpo.gc.ca/csas/Csas/status/2004/HSR2004_002_e.pdf" �http://www.dfo-mpo.gc.ca/csas/Csas/status/2004/HSR2004_002_e.pdf� 


� Federal Register, “Deepwater Port License Application: Liberty Natural Gas LLC, Port Ambrose Deepwater Port,” public comments submitted available at � HYPERLINK "http://www.regulations.gov/" \l "!docketBrowser;rpp=50;so=DESC;sb=docId;po=50;dct=PS;D=USCG-2013-0363" �http://www.regulations.gov/#!docketBrowser;rpp=50;so=DESC;sb=docId;po=50;dct=PS;D=USCG-2013-0363� 


� Federal Register, comments submitted by various entities who support the “Deepwater Port License Application: Liberty Natural Gas LLC, Port Ambrose Deepwater Port,” available at � HYPERLINK "http://www.regulations.gov/" \l "!docketBrowser;rpp=50;so=DESC;sb=docId;po=50;dct=PS;D=USCG-2013-0363" �http://www.regulations.gov/#!docketBrowser;rpp=50;so=DESC;sb=docId;po=50;dct=PS;D=USCG-2013-0363�


� Federal Register, comments submitted by various entities who oppose the “Deepwater Port License Application: Liberty Natural Gas LLC, Port Ambrose Deepwater Port,” available at � HYPERLINK "http://www.regulations.gov/" \l "!docketBrowser;rpp=50;so=DESC;sb=docId;po=50;dct=PS;D=USCG-2013-0363" �http://www.regulations.gov/#!docketBrowser;rpp=50;so=DESC;sb=docId;po=50;dct=PS;D=USCG-2013-0363�


� Comments from the New York City Mayor’s Office of Sustainability regarding the “Deepwater Port License Application: Liberty Natural Gas LLC, Port Ambrose Deepwater Port,” available at � HYPERLINK "file:///C:/Users/wmurray/Downloads/City_of_New_York%20(1).pdf" �file:///C:/Users/wmurray/Downloads/City_of_New_York%20(1).pdf� 


� Comments from the New York State Department of Environmental Conservation regarding the “Deepwater Port License Application: Liberty Natural Gas LLC, Port Ambrose Deepwater Port,” available at � HYPERLINK "file:///C:/Users/wmurray/Downloads/New_York_State_Department_of_State_and_the_New_York_State_Department_of_Environmental_Conservation%20(2).pdf" �file:///C:/Users/wmurray/Downloads/New_York_State_Department_of_State_and_the_New_York_State_Department_of_Environmental_Conservation%20(2).pdf� 


� Comments from the New York Power Authority regarding the “Deepwater Port License Application: Liberty Natural Gas LLC, Port Ambrose Deepwater Port,” available at � HYPERLINK "file:///C:/Users/wmurray/Downloads/New_York_Power_Authority%20(1).pdf" �file:///C:/Users/wmurray/Downloads/New_York_Power_Authority%20(1).pdf� 
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