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I. Introduction

Today, the Committee on Governmental Operations (the “Committee”), chaired by Council Member Gale Brewer, will meet to vote on three pieces of legislation aimed at strengthening the City’s ability to prevent and uncover the misuse of taxpayer dollars.  Specifically, the Committee will consider: (1) Proposed Int. No. 828-A, a local law to amend the administrative code of the city of New York, in relation to the new york city false claims act; (2) Proposed Int. No. 479-A, a local law to amend the administrative code of the city of New York, in relation to requiring city contractors and subcontractors to post information concerning their employees’ reporting of fraud, false claims, criminality or corruption and their whistleblower protection rights; and (3) Proposed Int. No. 816-A, a local law to amend the administrative code of the city of New York, in relation to extending whistleblower protection for officers and employees of city contractors and subcontractors.

 The Committee held a previous hearing on these bills on April 16, 2012.
II. Background 
A.  The New York City False Claims Act
1. Statutory Framework

In May 2005, the Council passed Local Law No. 53, which created the New York City False Claims Act (“City FCA”).  With its passage, New York City became the third city, after San Francisco and Chicago, to adopt its own false claims law.
  The City FCA, like the Federal FCA it was modeled after, is intended to protect and enhance the public coffers and save taxpayers money by uncovering fraud against the City and by rewarding whistleblowers who bring forth information about fraudulent claims.   


Specifically, the City FCA provides a cause of action – known as a “civil enforcement action” – to recover funds from any person who makes false or fraudulent claims to the City.
  Generally, any knowingly false claim or false statement that involves payment or a demand for payment from the City, or which deprives it of revenues in some way, is actionable.
  Pursuant to the law, anyone who makes a false claim to the City is liable to the City for three times the amount of the damages caused by the false claim, a civil penalty of between $5,000 and $15,000 for each false claim, and the costs and attorney’s fees associated with bringing a civil enforcement action.
 

In addition, private individuals may submit to the City “proposed civil complaints” containing allegations of fraudulent activity.
  Upon receiving a proposed civil complaint, the City is required to diligently investigate its allegations.
  Within 180 days of receipt of a proposed civil complaint, the Corporation Counsel must inform the person who submitted it that the City will either: (1) commence a civil enforcement proceeding based upon the complaint (in which case the Corporation Counsel is required to commence a proceeding within 90 days of such notice); (2) authorize the person who submitted the complaint to commence such a proceeding; or (3) decline to commence a proceeding—in which case no proceeding may be brought either by the City or the person who submitted the proposed civil complaint.
  The Corporation Counsel, however, may only decline to commence a civil enforcement action based on a proposed civil complaint submitted by a private individual if it makes one of several enumerated determinations.
  

  If the Corporation Counsel commences a civil enforcement action based on a proposed civil complaint, then the person who submitted the complaint is entitled to between 10 and 25% of the proceeds of the case.
  If a private individual commences a civil enforcement action authorized by the corporation counsel, such person is entitled to between 15 and 30% of the proceeds of the case.
  The court determines the exact amount of the entitlement taking into account various factors, including the extent of the private individual’s involvement in the litigation, the quality of the information reported, and fundamental fairness.
            

 Pursuant to Local Law No. 53, the City FCA will expire on June 1, 2012 unless the Council acts to renew it.
2. The New York State False Claims Act


In 2007, the New York State Legislature enacted the New York State False Claims Act (“State FCA”).
  The State FCA, which was enacted following the passage of the federal Deficit Reduction Act of 2005, addresses many loopholes that exist in other FCA laws.
  Under the State FCA, either the New York State Attorney General or a local government may bring a lawsuit against a person or a company that obtains or withholds funds or property from the State or local government through false or fraudulent conduct.
  Like the Federal FCA and City FCA, those found to have defrauded a state or local government are liable for treble damages, plus a civil penalty.
  

In addition, the State FCA contains a “qui tam”
 provision whereby any person may bring an action on behalf of the State or a local government by filing a complaint in camera.
  The qui tam complaint must remain under seal for at least sixty days, and may not be served on the defendant unless ordered by the court.
  Within sixty days after a qui tam complaint is filed, the Attorney General must elect to supersede or intervene and proceed with the action, or to authorize the affected local government to supersede or intervene, except that if a case involves damages to only New York City, the Attorney General must receive the consent of the Corporation Counsel to supersede or intervene.
  As with the City FCA, a private individual who files a complaint under the FCA is entitled to a share of any recovery.  The ranges for recovery afforded to private individuals under the City and State FCAs differ somewhat, as follows:
	
	If government intervenes or supersedes


	If government declines to intervene or supersede

	City FCA
	10%-25%
	15%-30%


	State FCA
	15%-25% 


	25%-30%


3. The Committee’s Oversight Hearing

On January 20, 2012, the Committee held an oversight hearing regarding the usage and efficacy of the City FCA in order to evaluate whether the law should be extended beyond June 1, 2012, when it is currently set to expire.
  The Committee heard from several witnesses, including a representative of DOI and two prominent practitioners with experience litigating FCA cases at the federal, state, and local levels.  The Committee also received written testimony from the Law Department.
Marjorie Landa, DOI Deputy Commissioner for Legal Affairs, testified in support of extending the City FCA.
  According to information provided by DOI, since the City FCA went into effect in 2006 through the end of 2011, DOI received a total of fifty-two submissions – including thirty within the past two years.  Of these, DOI has opened six FCA submissions for investigation, three of which are still pending.  In several of these cases, the receipt of a proposed civil complaint was the first notice that the City had of the alleged misconduct and potential loss of City funds.  According to Deputy Commissioner Landa, DOI’s ability to promptly conduct an investigation in these cases resulted in positive outcomes to the City in the form of recovery of funds and a significant alteration of practices.  In other cases, the City FCA requirement of first service on DOI was critical to preserving the confidentiality of ongoing criminal investigations.

The Law Department also supports extending the City FCA.
  According to the Law Department, there have been eighty-one Federal, State or City FCA filings since the enactment of the City FCA, fifty-two of which involved Medicaid or Medicare claims.
  Currently, seventeen cases remain open and subject of ongoing investigation.  The Law Department asserts that many of these cases in the pipeline would be adversely affected by the City FCA’s sunset provision.  Although the Law Department has not commenced any cases based on a proposed civil complaint submitted by a private individual, the City has pled a civil enforcement claim under the FCA in at least eight cases, along with other causes of action.  In addition, several cases have been resolved through settlement.  

Two prominent practitioners also testified in support of extending the City FCA, but proposed amendments to the law.  David Koenigsberg, an attorney with Menz Bonner Komar & Koenigsberg LLP, testified that the City FCA is inferior to, and thus less useful than, the State FCA.
  He cited the fact that a private individual cannot proceed with a case without the permission of the Corporation Counsel as a major deterrent to filing a case under the City FCA.   Mr. Koenigsberg feels that if the City FCA is renewed, it should be amended to permit private individuals to have direct access to the courthouse and decide whether to proceed with a case when the Corporation Counsel declines to intervene.  Similarly, Neil Getnick, an attorney with Getnick & Getnick, testified in strong support of extending the City FCA.  According to Mr. Getnick, even after the passage of the State FCA, the City FCA remains an important part of a “rich interlocking synergy of laws.”  Mr. Getnick testified that the City FCA should be extended, but also amended to conform to the State FCA by amending (i) the public disclosure bar; (ii) pleading standards; (iii) retaliation protection; and (iv) lifting of the tax bar.
B.  The City’s Whistleblower Law
1.  Current protections
“Whistleblowers” are persons with inside information who expose wrongdoing within an organization, such as fraud or corruption.  In the government context, whistleblowers are often crucial to uncovering misuse of taxpayer dollars.  Many potential whistleblowers, however, are reluctant to come forward with information out of fear of reprisal.  So-called “whistleblower laws” seek to protect whistleblowers by prohibiting retaliation against persons who report official misconduct.  By making it safe for whistleblowers to come forward, such protections serve the public good by enabling fraud and corruption to be uncovered earlier and more frequently.  
With this in mind, in 1984, the Council enacted the City’s Whistleblower Law.
  The City’s Whistleblower Law protects city employees from retaliation for reporting information concerning five specific types of official misconduct: (1) corruption, (2) criminal activity, (3) conflicts of interest, (4) gross mismanagement, and (5) abuse of authority.
  No adverse personnel action may be taken against a city employee for reporting such information that he or she knows or reasonably believes to involve such misconduct by another city officer or employee, or by persons dealing with the City, such as a contractor.
  To be afforded protection under the law, however, a city employee must report the information to DOI, or to a member of the City Council, the public advocate or the comptroller, each of whom must refer the report to DOI.
   
DOI is required to investigate any allegation of unlawful retaliation.
  Upon completion of the investigation, if DOI determines that unlawful retaliation occurred, DOI reports its findings along with recommendations for remedial action to the relevant agency head.
  If an agency head fails to take appropriate remedial action, DOI then consults with the agency head to afford a reasonable opportunity to take such appropriate action.
  If remedial action is still not taken, DOI must report its findings and the non-responsiveness of the agency head to the mayor (or other relevant appointing authority), who may order that appropriate remedial action be taken.

DOI conducts ongoing public education efforts to inform city employees of their rights and responsibilities under the Whistleblower Law.  DOI’s “Corruption Prevention/Whistleblower Protection” campaign includes frequent lectures and the distribution of printed materials, such as brochures and posters, to city employees regarding how to recognize and report corruption.  DOI also teaches city employees how to avoid conflicts of interest and educates them about their right to be protected from retaliation for reporting misconduct.  Since this campaign began in 2002, DOI has given more than 3,800 lectures to city employees and individuals who do business with the City.
  According to DOI, these efforts have resulted in an increased number of complaints from city employees about alleged wrongdoing.
2.  City contractors
The protection afforded by the City’s Whistleblower Law does not apply to private employees, including employees of city contractors.  Work performed by contractors, however, makes up a very significant portion of the City’s expenditures.  Indeed, the City's FY 2012 contract budget includes more than 17,000 contracts totaling approximately $10 billion.
  Many of these contracts are for the types of projects historically susceptible to fraud and abuse, such as construction, technology, and social services contracts.   
In recent years, several major projects have been marred by fraud, abuse, and mismanagement by city contractors.  Most infamously, CityTime, an effort at modernizing the City’s payroll system through the creation of a web-based timekeeping program, was plagued by widespread fraud perpetrated by the contractor responsible for the project, including an illegal kickback scheme and wasteful cost overruns.
  This contractor recently agreed to pay to the City $500 million in restitution and penalties for the damages sustained by the City.
  
While DOI devotes significant time and resources to monitoring and investigating potential fraud by contractors, in many instances, employees of contractors are the persons who are in the best position to recognize and root out such fraud at the earliest juncture.  Yet, under current law, these persons are not protected from retaliation by their employers if they report information to DOI.
       
III. The Previous Hearing

At the previous hearing held on April 16, 2012, the Committee received testimony from representatives of DOI and the Mayor’s Office of Contract Services (“MOCs”), along with written testimony from the Law Department (collectively, the “Administration”).  The Committee also received testimony in support of all three bills from Citizen’s Union, the National Whistleblower Center, and attorney-practitioner Neil Getnick.
The Administration testified in support of the extension of the City FCA (Proposed Int. No. 828-A).  With respect to Proposed Int. No. 479-A, the Administration testified in support of requiring contractors to post information about the whistleblower protection rights afforded their employees, but offered an amendment: to also require contractors to post information about how their employees can report information about fraud, false claims, criminality and corruption to DOI.  With respect to Proposed Int. 816-A, the Administration testified in opposition to the extent the bill required DOI to investigate retaliation claims, which DOI believed would entangle the City in complicated private labor disputes that would result in a significant drain on DOI’s resources.
  

Amendments have been made to the bills that fully address the recommendations and reservations expressed by the Administration at the April 16th hearing.  Specifically,

· Proposed Int. No. 479-A has been amended to require contractors to post information regarding how their employees can report to DOI allegations of fraud, false claims, criminality or corruption.  In addition, Int. No. 479-A has been amended to also require notice regarding the expanded whistleblower protections afforded employees of contractors and subcontractors pursuant to Int. No. 816-A.  Finally, Int. No. 479-A has been amended to require subcontractors, as well as contractors to post notices about their employees’ whistleblower rights.
· Proposed Int. No. 816-A has been amended to remove the requirement that DOI investigate retaliation claims and report its findings to the City’s Chief Procurement Officer.  Instead, an employee may go directly to court to enforce his or her rights via a private right of action.  In the event an employee files a lawsuit against a contractor, the employee is required to provide notice to the contracting agency.
  This notice will ensure that contracting agencies are made aware of allegations of adverse personnel actions in violation of the whistleblower law, so that they may take any appropriate actions pursuant to the remedies available under the contract.  In addition, Int. No. 816-A has been amended to clarify that the law does not apply to government-to-government contracts or emergency procurements.  It has also been amended to clarify that, for purposes of whistleblower protection, employees of “local development corporations or other not-for-profit corporations that are parties to contracts with contracting agencies and the governing boards of which include city officials acting in their official capacity or appointees of city officials” -- or so-called “quasi-governmental” entities – are to be considered city employees rather than employees of a contractor or subcontractor.  Finally, Int. No. 816-A has been amended to include subcontractors, as well as contractors.        
IV. The Legislation
A.  Proposed Int. No. 828-A
Proposed Int. No. 828-A, sponsored by Chair Brewer, would remove the City FCA’s current repeal date of June 1, 2012.

The bill would also amend the City FCA in order to bring the City FCA in closer conformance with the State FCA, as follows:
· Clarify that the City may waive the “public disclosure bar.”  This amendment would enable the City to file cases that would otherwise be barred because the information provided by a private individual was “derived from public disclosure of allegations or transactions in a criminal, civil or administrative hearing, in a legislative or administrative report, hearing, audit or investigation, or upon allegations or transactions disclosed by the news media and likely to be seen by the city officials responsible for addressing false claims.”
  This would bring the City FCA in conformance with the State FCA and recent amendments to the Federal FCA, which provide the government with discretion in deciding whether a case otherwise barred by the public disclosure may still go forward.
· Increase the minimum awards from proceeds that private individuals are entitled to.   This amendment would bring the City FCA in conformity with the State FCA by increasing the minimum amount that a private individual may receive in a City FCA suit from 10 to 15% if the Corporation Counsel elects to file a proposed civil complaint that results in recovery; and from 15 to 25% if the Corporation Counsel designates the private individual to pursue an action that results in recovery.   
B.  Proposed Int. No. 479-A

Proposed Int. No. 479-A, sponsored by Council Member Dan Garodnick, would require all city contractors and subcontractors with contracts valued in excess of $100,000 or more to post a notice containing information about: (1) how its employees can report to DOI allegations of fraud, false claims, criminality or corruption; and (2) the whistleblower protection rights afforded under the City FCA and the City’s Whistleblower Law for reporting to DOI information protected under these laws, including allegations of fraud, false claims, criminality, and corruption.  Such notice would be required to be placed in a prominent and accessible place on any site where work pursuant to a contract is performed.  In addition, every city contract or subcontract valued in excess of $100,000 would be required to contain a provision detailing this notice posting requirement.   
C.  Proposed Int. No. 816-A
Proposed Int. No. 816-A, sponsored by Council Member Garodnick, would extend the protection afforded by the City’s Whistleblower Law to employees of city contractors and subcontractors with city contracts valued in excess of $100,000.  Under the law, a contractor or subcontractor would be prohibited from taking any adverse personnel action against an employee of the contractor or subcontractor who reports information that he or she knows or reasonably believes to involve corruption, criminal activity, conflicts of interest, gross mismanagement, or abuse of authority involving the contractor or subcontractor’s work on a city contract.
  As with the Whistleblower’s Law coverage of city employees, to be afforded protection under the law, a contractor-employee must report the information to DOI, or to a member of the City Council, the public advocate or the comptroller, to the City’s chief procurement officer, or to the ACCO or agency head or commissioner of the contracting agency, each of whom must refer the report to DOI.   
An employee who is subject to retaliation from a contractor or subcontractor for making a whistleblower complaint to DOI may bring a private right of action to recover all relief necessary to make him or her whole, including an injunction to restrain continued retaliation, reinstatement to the position such employee would have had but for the retaliation or to an equivalent position, reinstatement of full fringe benefits and seniority rights, payment of two times back pay, plus interest, and compensation for any special damages sustained as a result of the retaliation, including litigation costs and reasonable attorneys’ fees.   An employee who files a lawsuit must notify the contracting agency of such action, although failure to do so does not prejudice the employee’s right to recovery.
 Proposed Int. No. 479-A

By Council Members Garodnick, Barron, Brewer, Chin, Dromm, Ferreras, Fidler, Gennaro, Gentile, Jackson, James, Koppell, Lander, Mark-Viverito, Mealy, Mendez, Palma, Rose, Seabrook, Vann, Williams, Nelson, Foster, Van Bramer, Halloran and Koo 

  

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to requiring city contractors and subcontractors to post information concerning their employees' reporting of fraud, false claims, criminality or corruption and their whistleblower protection rights 
Be it enacted by the Council as follows: 

     
Section 1.  Title 6 of the administrative code of the city of New York is amended by adding a new section 6-132 to read as follows:

      
§6-132. Posting of notice of whistleblower protection rights.  

a. Definitions.  For the purposes of this section, the following terms shall have the following meanings:
    
(1) "Contract" shall mean any  written  agreement,  purchase  order or  instrument  valued in excess of one hundred thousand dollars or more pursuant to which a contracting agency is committed to expend or does expend funds in return for work, labor, services, supplies, equipment, materials, or any combination of the foregoing, and shall include a subcontract between a contractor and a subcontractor.
      
(2) "Contracting agency" shall mean a  city,  county, borough, or other office, position, administration, department, division, bureau, board or commission, or a corporation, institution or agency of  government,  the expenses of which are paid in whole or in part from the city treasury.
     
(3) "Contractor" shall mean a person or business entity who is a party to a contract with a contracting agency valued in excess of one hundred thousand dollars, and "subcontractor" shall mean a person or entity who is a party to a contract with a contractor valued in excess of one hundred thousand dollars.
      
b.  Posting of information about reporting fraud, false claims, criminality or corruption.  Every contractor or subcontractor having a contract valued in excess of one hundred thousand dollars or more shall post a notice, in a prominent and accessible place on any site where work pursuant to such contract or subcontract is performed, containing information about


(1) how its employees can report to the New York city department of investigation allegations of  fraud, false claims, criminality or corruption arising out of or in connection with such contract or subcontract, and  


(2) the rights and remedies afforded to its employees under sections 7-805 and 12-113 of the administrative code for lawful acts taken in connection with the reporting of allegations of  fraud, false claims, criminality or corruption in connection with such contract or subcontract.


c.  Contract provisions.  Every city contract or subcontract valued in excess of one hundred thousand dollars shall contain a provision detailing the requirements of this section.  If a contracting agency determines that there has been a violation of this section, it shall take such action it deems appropriate consistent with the remedies available under the contract or subcontract.
     
d.  Nothing in this section shall be construed to limit an agency’s authority to cancel or terminate a contract, issue a non-responsibility finding, issue a non-responsiveness finding, deny a person or entity pre-qualification, or otherwise deny a contractor city business.

§2.  This local law shall take effect 120 days after its enactment into law and shall apply to contracts and subcontracts for which bids or proposals are first solicited after such effective date; provided, however, that the commissioner of investigation and the city’s chief procurement officer shall take such measures as are necessary for its implementation, including the promulgation of rules, prior to such effective date.
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Proposed Int. No. 816-A   
By Council Members Garodnick, Halloran, Dromm, Barron, Brewer, Ferreras, Fidler, Gentile, Jackson, James, Koo, Koppell, Lander, Levin, Mark-Viverito, Palma, Rose, Sanders Jr., Seabrook, Van Bramer, Vann, Williams, Rivera, Rodriguez, Foster, Chin and Ulrich
A LOCAL LAW
To amend the administrative code of the city of New York, in relation to extending whistleblower protection for officers and employees of city contractors and subcontractors
Be it enacted by the Council as follows:
Section 1.   This bill shall be known and may be cited as the “Whistleblower Protection Expansion Act.”
§ 2.  Section 12-113 of the administrative code of the city of New York, as amended by local law number 10 for the year 2003, paragraphs 4, 5 and 6 of subdivision a and paragraph 3 of subdivision b as added by local law number 25 for the year 2007, and subdivision f as amended by local law number 25 for the year 2007, is amended to read as follows:
§ 12-113 Protection of sources of information.  a. Definitions. For purposes of this section:

1. “Adverse personnel action” shall include dismissal, demotion, suspension, disciplinary action, negative performance evaluation, any action resulting in loss of staff, office space or equipment or other benefit, failure to appoint, failure to promote, or any transfer or assignment or failure to transfer or assign against the wishes of the affected officer or employee.

2. “Remedial action” means an appropriate action to restore the officer or employee to his or her former status, which may include one or more of the following:

(i) reinstatement of the officer or employee to a position the same as or comparable to the position the officer or employee held or would have held if not for the adverse personnel action, or, as appropriate, to an equivalent position;

(ii) reinstatement of full seniority rights;

(iii) payment of lost compensation; and

(iv) other measures necessary to address the effects of the adverse personnel action.

3. “Commissioner” shall mean the commissioner of investigation.

4. “Child” shall mean any person under the age of nineteen, or any person ages nineteen through twenty-one if such person receives instruction pursuant to an individualized education plan.

5. “Educational welfare” shall mean any aspect of a child’s education or educational environment that significantly impacts upon such child’s ability to receive appropriate instruction, as mandated by any relevant law, rule, regulation or sound educational practice.

6. “Superior officer” shall mean an agency head, deputy agency head or other person designated by the head of the agency to receive a report pursuant to this section, who is employed in the agency in which the conduct described in such report occurred.

7.  “Contract” shall mean any written agreement, purchase order or instrument having a value in excess of one hundred thousand dollars  pursuant to which a contracting agency is committed to expend or does expend funds in return for work, labor, services, supplies, equipment, materials, or any combination of the foregoing, and shall include a subcontract  between a covered contractor and a covered subcontractor.  Such term shall not include contracts or subcontracts resulting from emergency procurements or that are government-to-government procurements. 

8.  “Contracting agency” shall mean a city, county, borough, or other office, position, administration, department, division, bureau, board or commission, or a corporation, institution or agency of government, the expenses of which are paid in whole or in part from the city treasury.

9.  “Covered contractor” shall mean a person or business entity who is a party or a proposed party to a contract with a contracting agency valued in excess of one hundred thousand dollars, and "covered subcontractor" shall mean a person or entity who is a party or a proposed party to a contract with a covered contractor valued in excess of one hundred thousand dollars.  
10.  “Officers or employees of an agency of the city” shall be deemed to include officers or employees of local development corporations or other not-for-profit corporations that are parties to contracts with contracting agencies and the governing boards of which include city officials acting in their official capacity or appointees of city officials.  Such officers and employees shall not be deemed to be officers or employees of a covered contractor or covered subcontractor.
b. 1. No officer or employee of an agency of the city shall take an adverse personnel action with respect to another officer or employee in retaliation for his or her making a report of information concerning conduct which he or she knows or reasonably believes to involve corruption, criminal activity, conflict of interest, gross mismanagement or abuse of authority by another city officer or employee, which concerns his or her office or employment, or by persons dealing with the city, which concerns their dealings with the city, (i) to the commissioner, or (ii) to a council member, the public advocate or the comptroller, who shall refer such report to the commissioner. For purposes of this subdivision, an agency of the city shall be deemed to include, but not be limited to, an agency the head or members of which are appointed by one or more city officers, and the offices of elected city officers.

2. No officer or employee of a covered contractor or covered subcontractor shall take an adverse personnel action with respect to another officer or employee of such contractor or subcontractor in retaliation for such officer or employee making a report of information concerning conduct which such officer or employee knows or reasonably believes to involve corruption, criminal activity, conflict of interest, gross mismanagement or abuse of authority by any officer or employee of such contractor or subcontractor, which concerns a contract with a contracting agency, (i) to the commissioner, (ii) to a council member, the public advocate or the comptroller, who shall refer such report to the commissioner, or (iii) to the city chief procurement officer, agency chief contracting officer, or agency head or commissioner of the contracting agency, who shall refer such report to the commissioner.  

3.  Every contract or subcontract in excess of one hundred thousand dollars shall contain a provision detailing the provisions of  paragraph two of this subdivision and of paragraph two of subdivision e of this section.  
[2.] 4. Upon request, the commissioner, council member, public advocate or comptroller receiving the report of alleged adverse personnel action shall make reasonable efforts to protect the anonymity and confidentiality of the officer or employee making such report.

[3.] 5. No officer or employee of an agency of the city shall take an adverse personnel action with respect to another officer or employee in retaliation for his or her making a report of information concerning conduct which he or she knows or reasonably believes to present a substantial and specific risk of harm to the health, safety or educational welfare of a child by another city officer or employee, which concerns his or her office or employment, or by persons dealing with the city, which concerns their dealings with the city, (i) to the commissioner, (ii) to a council member, the public advocate, the comptroller or the mayor, or (iii) to any superior officer.

c. An officer or employee (i) of an agency of the city, or (ii) of a public agency or public entity subject to the jurisdiction of the commissioner pursuant to chapter thirty-four of the charter who believes that another officer or employee has taken an adverse personnel action in violation of subdivision b of this section may report such action to the commissioner.

d. 1. Upon receipt of a report made pursuant to subdivision c of this section, the commissioner shall conduct an inquiry to determine whether retaliatory adverse personnel action has been taken.

2. Within fifteen days after receipt of an allegation pursuant to subdivision c of this section of a prohibited adverse personnel action, the commissioner shall provide written notice to the officer or employee making the allegation that the allegation has been received by the commissioner.  Such notice shall include the name of the person in the department of investigation who shall serve as a contact with the officer or employee making the allegation.
3. Upon the completion of an investigation initiated under subdivision c of this section, the commissioner shall provide a written statement of the final determination to the officer or employee who complained of the retaliatory adverse personnel action.  The statement shall include the commissioner’s recommendations, if any, for remedial action, or shall state the commissioner has determined to dismiss the complaint and terminate the investigation.

e. 1.  Upon a determination that a retaliatory adverse personnel action has been taken with respect to an officer or employee of an agency of the city in violation of paragraph one or  five of subdivision b of this section, the commissioner shall without undue delay report his or her findings and, if appropriate, recommendations to the head of the appropriate agency or entity, who (i) shall determine whether to take remedial action and (ii) shall report such determination to the commissioner in writing.  Upon a determination that the agency or entity head has failed to take appropriate remedial action, the commissioner shall consult with the agency or entity head and afford the agency or entity head reasonable opportunity to take such action. If such action is not taken, the commissioner shall report his or her findings and the response of the agency or entity head (i) if the complainant was employed by an agency the head or members of which are appointed by the mayor, to the mayor, (ii) if the complainant was employed by a non-mayoral agency of the city, to the city officer or officers who appointed the agency head, or (iii) if the complainant was employed by a public agency or other public entity not covered by the preceding categories but subject to the jurisdiction of the commissioner pursuant to chapter thirty-four of the charter, to the officer or officers who appointed the head of the public agency or public entity, who shall take such action as is deemed appropriate.

2.  Any officer or employee of a covered contractor or covered subcontractor who believes that he or she has been the subject of an adverse personnel action in violation of paragraph two of subdivision b shall be entitled to bring a cause of action against such covered contractor or covered subcontractor to recover all relief necessary to make him or her whole.  Such relief may include but shall not be limited to: (i) an injunction to restrain continued retaliation, (ii) reinstatement to the position such employee would have had but for the retaliation or to an equivalent position, (iii) reinstatement of full fringe benefits and seniority rights, (iv) payment of two times back pay, plus interest, and (v) compensation for any special damages sustained as a result of the retaliation, including litigation costs and reasonable attorneys’ fees.  An officer or employee described in this paragraph may bring an action in any court of competent jurisdiction for such relief.  An officer or employee who brings a cause of action pursuant to this paragraph shall notify the agency chief contracting officer or agency head or commissioner of the contracting agency of such action; provided, however, that failure to provide such notice shall not be a jurisdictional defect, and shall not be a defense to an action brought pursuant to this paragraph.  This paragraph shall not be deemed to create a right of action against the city, any public agency or other public entity, or local development corporations or not-for-profit corporations the governing boards of which include city officials acting in their official capacity or appointees of city officials, nor shall any such public agency, entity or corporation be made a party to an action brought pursuant to this subdivision.
f. Nothing in this section shall be construed to limit the rights of any officer or employee with regard to any administrative procedure or judicial review, nor shall anything in this section be construed to diminish or impair the rights of a public employee or employer under any law, rule, regulation or collective bargaining agreement or to prohibit any personnel action which otherwise would have been taken regardless of any report of information made pursuant to this section.

g. Violation of this section may constitute cause for administrative penalties.

h. The commissioner shall conduct ongoing public education efforts as necessary to inform employees and officers of covered agencies and contractors of their rights and responsibilities under this section.

i. Not later than October thirty-first of each year, the commissioner shall prepare and forward to the mayor and the council a report on the complaints governed by this section during the preceding fiscal year. The report shall include, but not be limited to, the number of complaints received pursuant to this section, and the disposition of such complaints.
§ 3.  This local law shall take effect ninety days after its enactment into law; provided, however, that the provisions of this local law shall apply only to contracts or subcontracts solicited or renewed on or after such effective date.
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Proposed Int. No. 828-A 
 

By Council Members Brewer, Dickens, James, Lander, Levin, Palma, Rose, Wills, Rodriguez, Chin and Garodnick   

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to the New York city false claims act.
 

Be it enacted by the Council as follows: 
      
Section 1.  Subdivisions 6 and 7 of section 7-802 of the administrative code of the city of New York, as added by local law number 53 for the year 2005, are renumbered 7 and 8, respectively, and a new subdivision 6 is added to read as follows:


6.  “Original source” means an individual who either (i) prior to a public disclosure pursuant to paragraph three of subdivision d of section 7-804 of this chapter has voluntarily disclosed to the city the information on which allegations or transactions in a claim are based, or (ii) has knowledge that is independent of and materially adds to the publicly disclosed allegations or transactions, and who has voluntarily provided such information to the city. 


§ 2.  Paragraph 3 of subdivision d of section 7-804 of the administrative code of the city of New York, as added by local law number 53 for the year 2005, is amended to read as follows:

3. [derived from public disclosure of allegations or transactions in a criminal,   civil or administrative hearing, in a legislative or administrative report, hearing, audit or investigation, or  upon allegations or transactions disclosed by the news media and likely to be seen  by  the  city  officials  responsible for addressing false claims, unless the person who submitted the proposed complaint  is  the  primary source of the information] if substantially the same allegations or transactions as alleged in the proposed complaint were publicly disclosed 
(i) in a criminal, civil or administrative hearing;

(ii) in a legislative or administrative report, hearing, audit or investigation; 
or

(iii) by the news media and likely to be seen by the city officials responsible for addressing false claims;

unless the person who submitted the proposed complaint is an original source of the information.  The corporation counsel may, in his or her absolute discretion, waive the application of this paragraph.

§ 3.  Paragraphs 1 and 2 of subdivision i of section 7-804 of the administrative code of the city of New York, as added by local law number 53 for the year 2005, are amended to read as follows:
i. Awards from proceeds. 1. If the corporation counsel has elected to commence a civil enforcement action based on a proposed civil complaint, then the person or persons who submitted such proposed civil complaint collectively shall be entitled to receive between [ten] fifteen and twenty-five percent of the proceeds recovered in such civil enforcement action or in settlement of such action. Where the court finds that the action was based primarily on disclosures of specific information (other than information provided by the person bringing the action) relating to allegations or transactions in a criminal, civil or administrative hearing, in a legislative or administrative report, hearing, audit or investigation, or from the news media, the court may award such sums as it considers appropriate, but in no case more than ten percent of the proceeds, taking into account the significance of the information and the role of the person or persons who submitted the proposed civil complaint in advancing the case to litigation.
2. If a person, or such person's attorney has been designated to commence a civil enforcement action based on such person's proposed civil complaint, then such person shall be entitled to receive between [fifteen] twenty-five and thirty percent of the proceeds recovered in such civil enforcement action or in settlement of such action.
§ 4.  Section 4 of local law number 53 for the year 2005 is amended to read as follows:  
§ 4.  This local law shall take effect 90 days after it shall have been enacted into law, and shall apply to claims filed or presented prior to, on or after such date[, and shall remain in effect until the first day of June, 2012 when it shall be deemed repealed; provided, however, that such expiration date shall not apply to any civil enforcement action brought pursuant to section 7-804 of the administrative code of the city of New York that was commenced prior to such date but has not by such date reached a final disposition].  
§ 5.  This local law shall take effect immediately upon enactment and shall apply to claims filed or presented prior to, on or after such enactment date; provided, however, that section 4 of this local law shall be deemed to be in force and effect on and after June 1, 2012.
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� See Lesley Ann Skillen, “The New York City False Claims Act: A Tale of One City,” The False Claims Act and Qui Tam Quarterly Review, Vol. 39, October 2005, at 93.


� N.Y.C. Admin. Code § 7-804.


� N.Y.C. Admin. Code § 7-803(a)(1)-(7).   


� N.Y.C. Admin. Code § 7-803. 


� N.Y.C. Admin. Code § 7-804(c).  


� Pursuant to the rules adopted by the New York City Department of Investigation (“DOI”) and the Law Department, proposed civil complaints must be submitted to DOI.  Within thirty days of receipt of a proposed civil complaint, DOI notifies the Law Department as to whether the matter involved is already the subject of an ongoing investigation, or may warrant the opening of a new investigation by DOI.  See 46 RCNY § 3-01 (Rule Governing the Protocol for Processing Proposed Civil Complaints Pursuant to the New York City False Claims Act).   


� N.Y.C. Admin. Code § 7-804(b)(2).


�  The bases for a determination to decline to commence a civil enforcement action include: (1) the proposed civil complaint is based on claims, records or statements made pursuant to federal, state or local tax law; (2) the proposed civil complaint is based upon false claims with a cumulative value of less than $25,000; (3) the proposed civil complaint is based upon allegations which are the subject of a pending criminal or civil action in which the City is already a party; (4) the proposed civil complaint is derived from already public disclosures, unless the person who submitted the proposed civil complaint was the primary source of the public information; (5) the proposed civil complaint is based upon information discovered by an employee of the City, state or federal government unless the employee first reported the information to the Department of Investigation and the City then failed to act on the information within six months of its receipt; (6) the proposed civil complaint is against the City, state or federal government or any officer or employee acting within the scope of his or her employment; (7) commencing a civil enforcement action would interfere with a contractual relationship between the city and an entity providing goods or services which would significantly interfere with the provision of important goods or services, or would jeopardize the health and safety of the public; (8) the proposed civil complaint is based upon an interpretation of law or regulation which the corporation counsel disputes and which, if adopted, would result in significant cost to the City; or (9) the proposed civil complaint, if filed in a court of competent jurisdiction, would be dismissed for failure to state a claim upon which relief may be based.  N.Y.C. Admin. Code § 7-804(b)(3)(i)-(iv), (d)(1)-(5).  Additionally, if the DOI Commissioner determines that a civil enforcement action based on a proposed civil complaint would interfere with or jeopardize an investigation by a governmental agency, then the Corporation Counsel may decline to commence a civil enforcement proceeding or designate the person who submitted the proposed civil complaint to do so until such time as commencement of an action would no longer jeopardize the investigation.  N.Y.C. Admin. Code § 7-804(c).


� N.Y.C. Admin. Code § 7-804(i)(1).  


� N.Y.C. Admin. Code § 7-804(i)(2).


� N.Y.C. Admin. Code § 7-804(i)(2).  In cases in which the private individual who submitted the information actually initiated the false claim violation, a court can award less than the statutory amounts; if the private individual is convicted of criminal conduct as a result of his or her role in the false claims violation, he or she is not entitled to share any of the proceeds.  N.Y.C. Admin. Code § 7-804(i)(v), (vi).


� N.Y. Fin. Law §§ 187-194.


� In February 2006, Congress sought to close a major loophole in its ability to gain full recovery in Medicaid fraud cases.  Because the federal FCA only applies to fraud against the federal government, and Medicaid costs are shared by the federal government and the states, full recovery in these cases can only be had if a state has its own robust false claims act.  Thus, in order to encourage states to enact their own versions of the federal FCA, the Deficit Reduction Act of 2005 contained a provision that provides incentive for states to do just that.  In essence, a state that has in effect a qualifying FCA is entitled to an increase of ten percentage points in the share of any amounts recovered under a Medicaid fraud action.  The provision lays out several criteria that a state’s FCA must meet in order to qualify for the increased share of recovery.  Specifically, a state FCA must: (1) create liability for false or fraudulent claims on the Medicaid program; (2) be “at least as effective in rewarding and facilitating qui tam actions” as those in the federal FCA; (3) provide for filing an action under seal for 60 days with review by the state Attorney General; and (4) contain a civil penalty that it not less than that in the federal FCA.  42 U.S.C. § 1909(b).  The Inspector General of the United States Department of Health and Human Services, in consultation with the United States Attorney General, determines whether these requirements are met.   See U.S. Dep’t of Health and Human Serv., Guidelines for Evaluating State False Claims Acts (August 2006).  Currently, twenty-nine states, including New York, have their own versions of the federal FCA.  Fourteen of these were enacted following the passage of the Deficit Reduction Act.


� N.Y. Fin. Law § 190.


� N.Y. Fin. Law § 189.


� Qui tam is short for the Latin phrase qui tam pro domino rege quam pro se ipso in hac parte sequitur, which means “who pursues this action on our Lord the King's behalf as well as his own.”  The phrase and such actions date to around the end of the 13th century, when private individuals began bringing suit in the royal courts on both their and the Crown’s behalf.  See Vermont Agency v. U.S., 529 U.S. 781, 769 n.1 (2000).


� N.Y. Fin. Law § 190(2).


� N.Y. Fin. Law § 190(2)(b).


� Id.


� As discussed above, under the City FCA, a private individual may only proceed if the Corporation Counsel authorizes him or her to sue on the City’s behalf.


� See Briefing Paper, Oversight: Examining the Usage and Efficacy of the New York City False Claims Act, January 20, 2012, Committee on Governmental Operations.


� See DOI, Testimony of the New York City Department of Investigation Regarding the New York City False Claims Act before the Committee on Governmental Operations, January 20, 2012.


� See Law Department, Letter from Gail Rubin, Chief of Affirmative Litigation Division, to Committee on Governmental Operations, January 19, 2012. 


� Pursuant to federal law, all Medicaid recoveries go to the State and not the City.  As such, the Corporation Counsel declines to pursue any action involving allegations of Medicaid fraud on the basis that such action would be “based upon an interpretation of law or regulation which, if adopted, would result in significant cost to the city,” since any share that a private individual might recover would come out of the City treasury, without the City receiving any corresponding benefit.  See N.Y.C. Admin. Code § 7-804(b)(3)(ii).  


� See Statement of David A. Koenigsberg, Re: New York City False Claims Act, January 20, 2012.


� See Local Law No. 10 of 1984.  


� N.Y.C. Admin. Code § 12-113(b)(1).  


� Id.  An “adverse personnel action” includes dismissal, demotion, suspension, disciplinary action, negative performance evaluation, any action resulting in loss of staff, office space or equipment or other benefit, failure to appoint, failure to promote, or any transfer or assignment or failure to transfer or assign against the wishes of the affected officer or employee.  N.Y.C. Admin. Code § 12-113(a)(1).  


� N.Y.C. Admin. Code § 12-113(b)(1).  


� N.Y.C. Admin. Code § 12-113(d)(1).  


� N.Y.C. Admin. Code § 12-113(d).  


� Id.  


� Id.


� www.nyc.gov/html/doi/html/report/whistleblower.shtml.


� New York City Council, The Council’s Response to the Mayor’s FY 2012 Preliminary Budget and Preliminary Management Report, April 8, 2011, at 4.


� See Michael M. Grynbaum, “Contractor Strikes $500 Million Deal in City Payroll Scandal,” The New York Times, March 14, 2012.


�Id.


� The City FCA provides some whistleblower protection to both city and non-city employees.  N.Y.C. Admin. Code § 7-805.  This protection, however, is only afforded to persons who submit a proposed civil complaint pursuant to the City FCA, and thus only pertains to false claims, not the broader category of fraud and abuse covered by the City’s Whistleblower Law.        


� See DOI, Written Statement of the Department of Investigation before the New York City Council Committee on Governmental Operations, April 16, 2012.


� Failure to do so, however, does not prejudice the employee’s right to recovery.


� N.Y.C. Admin. Code § 7-804(d)(4).


� These requirements do not apply to government-to-government contracts or to emergency procurements.
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