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TITLE:
Resolution endorsing the Speaker’s decision to file, on behalf of the Council, an amicus brief in support of the Plaintiffs in the litigation between several states and the federal government captioned New York v. U.S. Department of Health and Human Services, for the purpose of supporting the wide latitude granted to states by the State Children’s Health Insurance Program (“SCHIP”) to set their own income rules for SCHIP eligibility...Title

A Local Al 
INTRODUCTION: 

On November 15, 2007 at 11:00 AM in the Committee Room at City Hall, the Committee on Finance, chaired by Council Member David Weprin, will hold a hearing on a Preconsidered Resolution endorsing the Speaker’s decision to file, on behalf of the Council, an amicus brief in support of the plaintiffs in New York v. U.S. Department of Health and Human Services, for the purpose of supporting the wide latitude granted to states by the State Children’s Health Insurance Program (“SCHIP”) to set their own income rules for SCHIP eligibility. 
BACKGROUND:

The State Children’s Health Insurance Program, or SCHIP, is a joint federal-state program that was first enacted by Congress in 1997 to allow states to provide health coverage to uninsured children in families whose incomes are too high to be eligible for Medicaid, but still too low to afford other health insurance.
 Under the provisions of Title XXI of the Social Security Act, the federal government reimburses the states for substantial portion of their expenditures.
 

SCHIP grants states broad discretion in determining the family income level of the children they will cover under their state SCHIP programs. Pursuant to 42 U.S.C. Section 1397bb(b), states may establish eligibility rules including income and resources limits. For instance, Maryland’s program, approved by the Department of Health and Human Services (“HHS”), includes children whose family incomes are up to 300 percent of the federal poverty level.
 New York State’s current CHPlus program, approved by HHS, covers children whose family incomes do not exceed 250 percent of the federal poverty limit.
 

New York’s CHPlus program began in 1991, before the establishment of the federal program, and was federally approved as a SCHIP plan in 1998.
 The program is the second largest SCHIP program in the country, with 400,000 participants as of August 2007, and has witnessed a 40 percent reduction in the number of uninsured children from 1997 to 2005.
 

In 2007, the New York State legislature enacted Chapter 58 of the Laws of 2007 to expand the State’s program- contingent upon federal funding- to uninsured children whose gross income is at or below 400 percent of the federal poverty level (approximately $82,600 for a family of 4).
 However, on August 17, 2007, the HHS’s Center for Medicare and Medicaid Services (CMS) issued a letter to state health officials announcing that it would immediately begin to apply a new “review strategy” to scrutinize state requests to expand SCHIP eligibility to families with incomes above 250 percent of the federal poverty level and that states should amend existing SCHIP health plans to ensure compliance with the federal recommendation or face “corrective action.”
 

Based on this directive, in September 2007, CMS disapproved the amendments to New York’s CHPlus program.

As a result of CMS’s action and its potential devastating effects on current SCHIP programs, New York State, along with Maryland, Washington, and Illinois, have filed suit to seek injunctive and declaratory relief against HHS. The plaintiffs allege the following: (1) the issuance of CMS’s August 2007 directive constituted illegal rulemaking not in conformance with requirements of the Administrative Procedure Act; (2) the directive’s requirements are in excess of the authority vested in the Secretary of HHS under federal law; and (3) the directive imposes requirements that are not set forth in statute or regulations, contrary to 45 C.F.R. Section 92.11.
 

PRECONSIDERED RESO. 

This Preconsidered Resolution endorses the Speaker’s decision to file, on behalf of the City Council, an amicus brief in support of New York, and other states, in New York v. U.S. Department of Health and Human Services, for the purpose of supporting the wide latitude granted to states by SCHIP to set their own income rules for SCHIP eligibility.  
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� Complaint filed New York, v. U.S. Department of Health and Human Services, dated Oct. 4, 2007, p.4.


� Id. Under SCHIP, the federal government makes matching funds available to states with approved SCHIP plans through capped allotments, based on a formula that considers the number of children whose family live in low-income households.  


� Id. at 1. 
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� Id. at 2-3.
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