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TITLE:
To amend the administrative code of the city of New York, in relation to the unlawful use of vehicles for the purpose of promoting prostitution.
ADMINISTRATIVE CODE:
Amends section 19-502 by adding a new subdivision x, amends section 19-505 by adding a new subdivision q, amends subdivision a of section 19-507 by adding new paragraph 5, and amends subdivision b of section 19-507 by adding new paragraph 3. 
INTRODUCTION


On December 14, 2011, the Committee on Transportation, chaired by Council Member James Vacca, and the Committee on Women’s Issues, chaired by Council Member Julissa Ferreras, will hold a joint hearing on Int. No. 725, a Local Law to amend the administrative code of the city of New York, in relation to the unlawful use of vehicles for the purpose of promoting prostitution.  This bill would require the New York City Taxi and Limousine Commission (“TLC”) to educate drivers of taxicabs, coaches, wheelchair accessible vans, commuter vans and for-hire vehicles about the sex trafficking industry and the illegality of using such vehicles to promote prostitution.  The bill would also impose civil penalties for drivers, vehicle owners and base station licensees who knowingly allow for-hire vehicles to be used for the purpose of promoting prostitution. 


The City Council has held three hearings this year that addressed the issue of sex trafficking.  First, on June 27, 2011, the Women’s Issues and General Welfare Committees examined the social services that are available to victims of sex trafficking. On October 19, 2011, as a follow-up to June’s hearing, Women’s Issues joined with the Public Safety Committee to examine law enforcement efforts to combat trafficking through both prosecution and prevention. Finally, on December 5, 2011, the Committees on Youth Services, Juvenile Justice and Women’s Issues joined to explore the implementation of the Safe Harbor Act, a piece of State legislation enacted in 2008 that requires local social services districts to provide crisis intervention services and community based programming for sexually exploited children. 


Today’s hearing is the first hearing on this legislation.  Expected to present testimony at the hearing are the Taxi and Limousine Commission and anti-trafficking advocates, as well as community and civic leaders. 

BACKGROUND
Definitions of Trafficking and Applicable Laws

Trafficking in persons, or human trafficking, is often referred to as “modern day slavery.”  For many, it conjures up images of undocumented migrants being smuggled across borders, but in actuality, human trafficking does not require any smuggling or movement of its victims.   According to the United States Department of Justice (DOJ), trafficking in persons or “human trafficking” crimes as defined under the United States Criminal Code, Title 18, Chapter 77,   focus on the act of compelling or coercing a person’s labor, services or commercial sex acts.
 This coercion can be subtle or overt, physical or psychological.
  
Federal Law


The Trafficking Victims Protection Act (TVPA) became effective in 2000.  The Act has three main components: (1) prevention of trafficking in countries of origin; (2) services to trafficking victims in the U.S.; and (3) prosecution of traffickers and their associates.
  

The main parts of the TVPA that allow traffickers and their associates to be prosecuted are the prohibitions on forced labor and sex trafficking.
  The prohibition on sex trafficking covers anyone who knowingly, and in a manner affecting interstate commerce, “recruits, entices, harbors, transports, provides, obtains, or maintains by any means a person,” or benefits financially from a scheme involving such action, and knows or recklessly disregards the fact that “force, threats of force, fraud, coercion . . . or any combination of such means” will be used to cause the person to engage in commercial sexual activity.
  If the victim is under the age of 18, then no force, threat of force, fraud, or coercion must occur for a trafficker to be prosecuted.
  The penalties for the crime of federal sex trafficking depend on the circumstances of the crime and can range from 10 years to life in prison.
 In addition, any person who obstructs or interferes with the enforcement of the federal sex trafficking laws can be fined or imprisoned for up to 20 years.

Anti-Human Trafficking Law


New York State (NYS), especially New York City, is a destination for trafficked persons worldwide.
  To address this concern, the State enacted its Anti-Human Trafficking Law, which took effect on November 1, 2007.  A person commits the crime of sex trafficking when he or she intentionally advances or profits from prostitution by: (1) providing the victim with certain drugs; (2) making material false statements;
 (3) withholding or destroying government identification documents; (4) requiring repayment of debt; and (5) using force or engaging in any scheme, plan or pattern to compel or induce such person to engage in prostitution by making that person fearful of one of eight actions or consequences against him or her.


Sex trafficking is a Class B felony with a maximum sentence of 25 years imprisonment.
  Additionally, a court may order a defendant to pay a fine of $5,000 or double a defendant’s gain from the commission of the crime.
  Importantly, a victim of sex trafficking is not deemed an accomplice of the trafficker.
  


According to advocates, there are gaps in the State law.  For instance, the law does not include an independent private right of action and does not provide for restitution or forfeiture of traffickers’ assets.
  Thus far, there has been only one conviction under this statute since the law took effect.
   
Other Penal Laws


In addition to the laws amended and added as part of the Anti-Human Trafficking Law, the New York State Penal Law has numerous other enumerated crimes that are directly associated with prostitution-type sex offenses:

· Loitering for the purpose of engaging in a prostitution offense
 – a person is guilty of loitering for the purpose of engaging in a prostitution offense if he or she remains  in a public place and repeatedly attempts to or stops passers-by and motor vehicles for the purpose of prostitution, or of patronizing a prostitute.

· Permitting Prostitution
 – a person is guilty of permitting prostitution if he or she has possession or control of premises which he or she knows are being used for prostitution purposes, and he or she fails to make reasonable efforts to halt or abate that use.
·  Promoting Prostitution – a person is guilty of the crime of promoting prostitution, with varying degrees, when he or she knowingly advances or profits from prostitution.  The first degree of this offense occurs when the prostitution is of a person less than eleven years old;
 the second degree occurs when there is force or coercion, or when the prostitution is of a person less than sixteen years old;
 the third degree occurs when the promoting involves an enterprise with more than one prostitute, or one that sells sex tours even to places where prostitution is legal;
 and the fourth degree requires only that the accused was “knowingly” profiting from prostitution.
  An amendment to the crime of promoting prostitution in the fourth degree became effective on November 17, 2011 and now includes any person who distributes or disseminates obscene material to ten or more people in a public place. 

· Compelling Prostitution
 – a person twenty-one years of age or older is guilty of compelling prostitution when he or  she knowingly  advances  prostitution by compelling a person less than sixteen years old, by force or intimidation, to engage in prostitution.  In a prosecution for promoting or compelling prostitution, victims under the age of seventeen may not be deemed an accomplice of the person convicted of promoting or compelling them into prostitution. 
  

New York City Taxi and Limousine Commission

The TLC was created in 1971 to handle the licensing and regulating of New York City’s medallion taxicabs, for-hire vehicles, commuter vans, paratransit vehicles (ambulettes) and luxury limousines.   According to the TLC’s website, the TLC oversees nearly 50,000 vehicles, 100,000 drivers, and more than 13,237 medallion taxicabs.  The TLC also inspects the medallion taxicabs for safety and emissions and holds hearings regarding violations of its rules and regulations.   One of the missions of the TLC is to implement City and TLC rules and regulations and hold numerous hearings for violations committed by drivers.   

Transportation of Trafficking Victims
According to various reports, the drivers of for hire vehicles are sometimes involved in trafficking.  At a hearing before the Women’s Issues and General Welfare Committees on June 27, 2011, a trafficking victim testified about her experience of being forced into prostitution by her husband, and during her testimony she explained how livery cab drivers would take her to places where she was forced to have sex. 
 Sanctuary for Families, the non-profit organization assisting the victim, testified that the victim “was trafficked by means of ‘delivery,’ that is, being driven by livery cabs throughout the New York metro area to men buying sex.  The drivers collected all of [the victim’s] earnings” and shared them with her husband and other pimps.

On November 17, 2010, Preet Bharaha, the United States Attorney for the Southern District of New York, Janice K. Fedarcyk, the Assistant Director-in-Charge of New York Office of the Federal Bureau of Investigation (“FBI”), and New York City Police Department (“NYPD”) Commissioner Ray Kelly announced charges against twenty-two defendants who were involved in a multi-state, illegal sex trafficking and prostitution network.  Fifteen of the defendants were from the New York City and the surrounding region.
  The defendants included advertisers, brokers, brothel owners, managers, and transporters.
  According to the FBI, brothel owners would pay livery car drivers to transport prostitutes from outside New York City, and bring them the City for the purpose of illegal sexual activity.
  A more recent media report described how several people, including taxi drivers, had pleaded guilty in connection with an international sex trafficking ring that had operated out of Midtown Manhattan.

Additionally, in response to the problem of livery cabs transporting women involved in illegal sex trade along Roosevelt Boulevard in Queens, New York State Senator Jose Peralta (D-Jackson Heights) introduced legislation requiring a TLC training program for newly and renewed licensed taxi and livery cab drivers, which would include training on how to identify a situation of human trafficking, while the drivers are on duty.
  Senator Peralta’s bill, S05397, was introduced in the State Senate on May 17, 2011 and referred to the Committee on Cities. The bill has a companion bill in the New York State Assembly, A08621, which was introduced by Assembly Member Aravella Simotas.

ANALYSIS


Section one of Int. No. 725 would amend section 19-502 by adding a new subdivision x.  New subdivision x of section 19-502 defines “promoting prostitution” as it is defined in Article 230 of the New York State Penal Law.

Section two of Int. No. 725 amends section 19-505 by adding a new subdivision q.  New subdivision q of section 19-505 would require the Taxi and Limousine Commission to develop a program for taxicab, wheelchair accessible van, commuter van and for-hire vehicle drivers notifying them that using or allowing such vehicles to be used to promote prostitution is illegal.  The program must cover the specific laws regarding the promotion of prostitution and the applicable civil and criminal penalties, such as fines, license revocation and incarceration.  In addition to detailing relevant laws and penalties, the program must educate drivers on the trends and dangers of the sex trafficking industry.  The TLC must provide drivers with a practical guide that will allow then to identify the signs of sex trafficking and notify appropriate government agencies and non-profit organizations.  Drivers must complete the program for initial licensure and subsequent license renewal. 

Section three of Int. No. 725 amends subdivision a of section 19-507 by adding a new paragraph 5.  New paragraph 5 prohibits drivers or owners of hire-vehicles or a base station licensee affiliated with such vehicle from knowingly allowing the for-hire vehicle to be used to promote prostitution.      
Section four of Int. No. 725 amends subdivision b of section 19-507 by adding a new paragraph 3.  New paragraph 3 imposes a civil penalty of $10,000 and revocation of the license of any driver or vehicle owner of a for-hire vehicle or base station licensee who knowingly allows the for-hire vehicle to be used to promote prostitution.    

Section five of Int. No. 725 states that the local law takes effect ninety days following enactment. 

Int. No. 725
By Council Members Ferreras and Vacca
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to the unlawful use of vehicles for the purpose of promoting prostitution.
 

Be it enacted by the Council as follows:
      Section 1. Section 19-502 of the administrative code of the city of New York is amended by adding a new paragraph x to read as follows:
x. "Promoting prostitution" shall have the same meaning as it does in article 230 of the New York state penal law. 
§ 2. Section 19-505 of the administrative code of the city of New York is amended by adding a new paragraph q to read as follows:
q.  The commission shall develop a program that will notify drivers of taxicabs,  coaches,  wheelchair  accessible  vans,  commuter vans and for-hire vehicles that using or allowing such vehicles to be used to promote prostitution is illegal.  Such program shall inform such drivers of the specific laws proscribing such use, including the provisions of this section and article 230 of the New York state penal law, and shall inform such drivers of the civil and criminal penalties associated with such use, including but not limited to fiscal penalties, license revocation and incarceration.  The program shall also include an educational component targeted at giving drivers a framework to better understand the current trends and dangers in the sex trafficking industry.  This component shall include an overview of the human rights abuses inherent in sex trafficking and a practical guide to identifying the signs of sex trafficking and notifying the appropriate government agencies and non-profit organizations.  Completion of such program by such drivers shall be a requirement for initial licensure and subsequent license renewal.
§ 3.  Subdivision a of section 19-507 of the administrative code of the city of New York is amended by adding a new paragraph 5 to read as follows:  
5.  No driver or vehicle owner of a for-hire vehicle or base station licensee affiliated with such vehicle shall knowingly allow the for-hire vehicle to be used for the purpose of promoting prostitution.  
§ 4.  Subdivision b of section 19-507 of the administrative code of the city of New York is amended by adding a new paragraph 3 to read as follows:
3.  Any driver, vehicle owner or base station licensee who shall violate the provisions of paragraph 5 of subdivision a of this section shall be subject to a civil penalty of ten thousand dollars and the commission shall revoke the license of such driver, owner or licensee.
       § 5.   This local law shall take effect ninety days after its enactment into law.
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� �United States Department of Justice, Human Trafficking Prosecution Unit, Overview, as accessed 6/20/11 at � HYPERLINK "http://www.justice.gov/crt/about/crm/htpu.php" �http://www.justice.gov/crt/about/crm/htpu.php�.


� Id. 


� Trafficking Victims Protection Act of 2000, Pub. L. No. 106-386 Division A, 114 State.1464 (2000) (TVPA) (codified at Title 18, United States Code, Chapter 77, Peonage, Slavery and Trafficking in Persons).  The TVPA was amended and reauthorized by the Trafficking Victims Protection Reauthorization Act of 2003, Pub. L. No. 108-193, 117 Stat. 2875 (2003) and by the Trafficking Victims Protection Reauthorization Act of 2005, Pub. L. No. 109-164 (2006).


� These sections are located at 18 U.S.C. § 1589 (Forced labor) and 18 U.S.C. § 1591 (Sex trafficking of children or by force, fraud, or coercion).


� See 18 U.S.C. § 1591(a).


� Id.


� 18. U.S.C. §1591 (b).


� 18. U.S.C. §1591 (d).


� New York Anti-Trafficking Network, New York State Anti-Trafficking Law, as accessed on 6/22/11 at � HYPERLINK "http://www.svfreenyc.org/media/survivors/antitraffickingnetwork/2007_12_12_nylaws.pdf" �http://www.svfreenyc.org/media/survivors/antitraffickingnetwork/2007_12_12_nylaws.pdf�. 


� This includes misstatements or omissions to induce or maintain the person being patronized to engage in or continue to engage in prostitution activity.


� N.Y. Penal Law § 230.34. 


� Id., See Penal Law § 70.00(2)(b). 


� See Penal Law § 80.00. 


� N.Y. Penal Law § 230.36. 


� New York Anti-Trafficking Network, New York State Anti-Trafficking Law, as accessed on 6/22/11 at � HYPERLINK "http://www.svfreenyc.org/media/survivors/antitraffickingnetwork/2007_12_12_nylaws.pdf" �http://www.svfreenyc.org/media/survivors/antitraffickingnetwork/2007_12_12_nylaws.pdf�.


� In December, 2009, David Brown of Queens was convicted of sex trafficking, second-degree kidnapping and third-degree promoting prostitution in connection with purchasing a woman for $2,000 and compelling her to have sex with approximately 30 men over a 12 day period in August of 2008.  Brown posted nude photos of the 19-year-old woman and prostituted her for $60 to $200 a sex session.  By threatening to “cut up her body to make sure no one knew she was dead,” Brown was able to keep her from leaving. William J. Gorta, Sex-Slaver Faces 25 Years, New York Post, Dec. 3, 2009, as accessed on 6/22/11 at � HYPERLINK "http://www.nypost.com/p/news/local/queens/sex_slaver_faces_yrs_Bx77VIenlMYw6UUZYRLa5H" �http://www.nypost.com/p/news/local/queens/sex_slaver_faces_yrs_Bx77VIenlMYw6UUZYRLa5H�. 


� N.Y. Penal Law §240.37.


� N.Y. Penal Law §230.40.


� N.Y. Penal Law §230.32.


� N.Y. Penal Law §230.30.


� N.Y. Penal Law §230.25.


� N.Y. Penal Law §230.20. An amendment to the crime of promoting prostitution in the fourth degree takes effect on November 17, 2011 and thereafter it will include any person who distributes or disseminates obscene material to ten or more people in a public place.


� N.Y. Penal Law §230.33.


� N.Y. Penal Law §230.35. 


� � HYPERLINK "http://www.metro.us/newyork/local/article/902030--wife-claims-institutional-prostitution" �http://www.metro.us/newyork/local/article/902030--wife-claims-institutional-prostitution�; see also Hearing Testimony before the Committees on Women’s Issues and General Welfare, June 27, 2011, at pp. 106-107.


� Id.


� � HYPERLINK "http://www.fbi.gov/newyork/press-releases/2010/nyfo111710b.htm" �http://www.fbi.gov/newyork/press-releases/2010/nyfo111710b.htm� 


� Id.


� Id.


� http://www.dnainfo.com/20111108/midtown/feds-get-17th-conviction-koreatown-sex-traffickgin-case/comments


� � HYPERLINK "http://www.nysenate.gov/press-release/senator-peralta-human-trafficking-keeping-roosevelt-avenue-pimps-business" �http://www.nysenate.gov/press-release/senator-peralta-human-trafficking-keeping-roosevelt-avenue-pimps-business�; � HYPERLINK "http://queenslyfe.com/2011/07/29/gov-cuomo-signs-bill-banning-chica-cards/" �http://queenslyfe.com/2011/07/29/gov-cuomo-signs-bill-banning-chica-cards/�; http://www.wnyc.org/articles/wnyc-news/2011/aug/15/prostitution-plagues-queens. 


� � HYPERLINK "http://assembly.state.ny.us/leg/?bn=S05397&term=2011" �http://assembly.state.ny.us/leg/?bn=S05397&term=2011�
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