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PROPOSED INT. NO. 760-A:
By:  Council Members Lappin, Brewer, Felder, Gentile, James, Liu, Palma, Stewart, Gerson and Barron
TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to the appointment of a safety compliance officer with respect to construction sites.

ADMINISTRATIVE CODE:
Amends chapter 2 of title 28 by adding a new article 217.

Background and Anaylsis:

On January 26, 2009, the Committee on Housing and Buildings, chaired by Councilman Erik Martin Dilan, will conduct a hearing on Proposed Int. No. 760-A, A Local Law to amend the administrative code of the city of New York, in relation to the appointment of a safety compliance officer with respect to construction sites.  The Committee first heard testimony on Int. No. 760 on May 6, 2008 from representatives of the Department of Buildings (“DOB” or “Department”), real estate professionals, including developers, contractors, representatives of labor organizations and other persons interested in this legislation.

This bill is in response to concerns raised about the safety of the public and workers during construction activities and is designed to give the Department additional tools to monitor construction-, demolition-, or excavation sites which accrue immediately hazardous violations which adversely affect public safety.
Proposed Int. No. 760-A

Bill section one amends Chapter 2 of Title 28 of the Administrative Code of the City of New York (“Ad. Code”) by adding a new article 217 entitled “Safety Compliance Officer.”  Under this Article, §28-217.1 would define the terms “Safety Compliance Officer” and “SCO” as a person whose presence is required by the Commissioner of Buildings as outlined under section 28-217.2 and who satisfies the qualifications identified pursuant to section 28-217.4.


Section 28-217.2 of new Article 217 provides that in addition to any other remedies or penalties authorized by law, the Commissioner may, in his or her discretion, require the presence of a Safety Compliance Officer at any permitted site that has received immediately hazardous violations that the Commissioner determines adversely affects public safety and require the presence of such SCO to protect public safety.  If a SCO is required the Commissioner must state in writing the circumstances necessitating the officer and the duration of the compliance monitoring period and/or the conditions that must be satisfied prior to the termination of the compliance monitoring period.


Section 28-217.3 of new Article 217 provides that the role of a SCO shall be to monitor the operations related to the circumstances and conditions identified by the Commissioner until such areas of concern have been addressed as determined by the Commissioner.  In no case shall any monitoring period exceed 90 days.  For the purpose of providing compliance monitoring services, a SCO and his or her employees shall be designated as authorized representatives of the Commissioner with authority pursuant to Ad. Code §28-103.13 to enter, examine and inspect at all reasonable times any site, building or structure.  In the event that the conditions requiring a SCO have not been satisfied within the prescribed monitoring period, the Commissioner may appoint another SCO who shall be different from the initial SCO.  Such officer shall monitor operations for an additional period not to exceed 90 days.


Section 28-217.4 of new Article 217 provides that SCO shall have experience in supervising the construction operations being monitored.  In addition, a Safety Compliance Officer shall be an architect or engineer who has experience supervising construction projects in the city, a licensed site safety manager, coordinator or other licensee of the Department or a special inspector as provided for in article 115 of this title.
  A SCO must carry insurance as required by the Department.


Section 28-217.5 of new Article 217 relates to the cost of a SCO and provides that the owner of the site where the services of a SCO have been required shall reimburse the Department for all direct costs and any related administrative expenses incurred by the Department in the operation of the SCO program.  Reimbursement shall be made at such times as the Department shall require but before a temporary or permanent certificate of occupancy is issued for the building or structure subject to monitoring.  No permit shall be issued for the job site at which a SCO has been assigned if reimbursements for the cost of the monitor are outstanding for more than 30 days.  Further, the Department must adopt rules establishing a process for the resolution of disputes concerning the costs of the SCO.


Section 28-217.6 of new Article 217 provides that a SCO shall document with photographs or other means any violation of the building code.  The SCO shall also submit an interim report at the midpoint of the appointment period and a final report to the Department in the manner and form prescribed by the Commissioner.  The Department must share the results of such reports with the general contractor and provide the general contractor an opportunity to comment.


Section 28-217.7 of new Article 217 provides that the SCO must keep and maintain records relating to the services performed on behalf of the Department in such manner and for such period of time as established by the Commissioner by rule or by direction of the Commissioner.


Bill section two provides that this local law would take effect ninety days after enactment except that the Commissioner of Buildings shall take such actions, including the promulgations of rules, as are necessary for implementation of this local law prior to such effective date. 
Major amendments to Int. No. 760

· The terminology in the bill was amended to a “safety compliance officer” as opposed to an “independent monitor.”  New section 28-217.1 defines the term “safety compliance officer.”

· Criteria related to the existence of conditions which would necessitate the appointment of an SCO were amended to allow the Commissioner, in his or her discretion, to require the presence of such officer at any permitted site that has received immediately hazardous violations which adversely affect public safety.  The original version of this bill required the appointment of such personnel when the owner of the site, the general contractor or any other person performing activities at such site has been found liable in the aggregate of three or more immediately hazardous or major violations at such site within any six-month period.  

· The original version of the bill also required that monitoring services continue until the issuance of a certificate of occupancy or as the Commissioner deems appropriate.  New section 28-217.3 provides that a monitoring period shall not exceed 90 days.  An additional monitoring period of up to 90 days may be required in the event that the conditions necessitating the appointment of a SCO have not been satisfied within the initial monitoring period.

· The bill section which specified the procedures that the Commissioner must follow to identify the appropriate personnel to perform the required monitoring services was removed.

· Bill provisions related to specific obligations imposed upon the Commissioner to implement corruption prevention guidelines for monitoring personnel and establish procedures for the audit, inspection, examination and review of the monitoring services performed were removed and left to the Department’s oversight.

· The bill section which stated that the jurisdiction of the fire Department was not intended to be altered was removed.

· Bill section two which amended a specific section of the City Charter related to DOB’s authority to appoint an independent monitor was removed as being unnecessary.

· Bill section three which included the severability clause was removed.

· Finally, the enactment clause was amended to provide that this local law would take effect ninety days after enactment rather than on July 1, 2008.

Update

On Monday, January 26, 2009 the Committee adopted this legislation by a vote of ten in the affirmative, zero in the negative and no abstentions.

Accordingly, the Committee recommends its adoption.
� The NYC Building Code defines a special inspector as “an individual having required qualifications and authorized by the department to perform or witness particular special inspections required by this code or by the rules of the department, including but not limited to a qualified registered design professional so authorized.”
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