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“Oversight: Recent Allegations of Abuse and Misconduct 

On New York City School Buses”
On April 11, 2007, the Committee on Education, chaired by Council Member Robert Jackson, will hold an oversight hearing on the recent allegations of abuse and misconduct on New York City school buses.  Representatives of the New York City Department of Education (“DOE”) are expected to testify, as well as union leaders, educators, advocates and parents.

Background


On March 18, 2007, the New York Daily News (“Daily News”) ran an investigative series that detailed a history of serious problems on New York City school buses, including wide-ranging allegations of physical and sexual abuse of students by other students and school bus staff, as well as complaints regarding the conduct and quality of school bus staff.  In addition, the Daily News questioned the adequacy of the DOE’s oversight regarding incidents that occur on school buses, including the process of recording and investigating complaints of misconduct and abuse.
  For the purpose of today’s hearing, the Education Committee will explore school bus driver and escort qualifications and responsibilities, the DOE’s rules and regulations that monitor behavior on school buses and DOE’s role in investigating allegations of abuse and misconduct.  

School Bus Driver and Escort Qualifications

School Bus Drivers 


Procedures for bus driver and escort certification in New York City are governed by the Regulations of the New York State Commissioner of Education (“Commissioner’s Regulations”).  Pursuant to these regulations, a school bus driver must meet the following qualifications in order to gain certification:

· Be at least 21 years of age; 

· Have the appropriate operator or commercial driver’s license to operate a school bus; 

· Pass a medical exam and undergo any diagnostic test necessary to determine if he/she can safely operate a school bus; and 

· Pass a physical performance test which assesses the ability of a driver to perform functions necessary to operate a school bus including, repeatedly open and close a manually operated bus entrance door, climbing and descending bus stairs and carrying individuals in an emergency situation.

The Commissioner’s Regulations also contain requirements for pre-service, safety and refresher training for school bus drivers, which must be approved by the Commissioner.
  It should be noted that the Commissioner has a School Bus Driver Instructor (“SBDI”) Advisory Committee that is responsible for reviewing school bus driver, monitor/attendant training curricula, as well as advising the State Education Department on safety training program needs and technical assistance.
 

Pre-service training for school bus drivers involves two hours of instruction on school bus safety practices.
  In addition, during a driver’s first year of employment, he/she must complete an approved basic course in school bus safety practices, including two hours of instruction on the needs of students with disabilities.
  According to the DOE Office of Pupil Transportation’s (“OPT”) website, this is a 30 hour course.
 The Commissioner’s Regulations also stipulate that school bus drivers receive a minimum of two hours of refresher instruction in school bus safety at least twice a year.
  According to the State Education Department (“SED”), the refresher courses cover various topics including anti-bullying, recognizing gang activity and sexual harassment.
  

In order to certify as a New York City school bus driver, an applicant must go to OPT with a letter from a bus company requesting certification, as well as proof that the applicant has completed the medical exam, physical performance test and pre-service training.
  The applicant must also supply electronic fingerprints, the 19-A Final Qualification Letter,
 drug test results,
 three letters of reference and his/her commercial driver’s license.
 

In addition to the above-mentioned regulations, Article 19-A of New York State Vehicle and Traffic Law contains regulations that permanently ban an individual from operating a school bus if he/she has been convicted of certain crimes, including, but not limited to, rape, sexual abuse and criminal sexual acts in the first and second degree, as well as murder, manslaughter in the first and second degree and kidnapping.
  The regulations, however, do allow for the Commissioner to waive such disqualification if more than five years have passed since the applicant was released from his/her sentence and the applicant can present a “certificate of relief from disabilities” from the court in which they were convicted.
  The authority granting the certificate must attest to “the bearing, if any, the criminal offense or offenses for which the person was convicted will have on the applicant’s fitness or ability to operate a bus transporting children.”
 Additional convictions, including, but not limited to, rape, sexual abuse and criminal sexual acts in the third degree, as well as criminal solicitation and assault, disqualify an applicant from operating a school bus for five years.
  The criminal history check for school bus drivers is completed by the New York State Division of Criminal Justice Services and the Federal Bureau of Investigations (“FBI”).
  

Monitors and Attendants

Certification for school bus monitors and attendants are also governed by the Commissioner’s Regulations.  These regulations define a school bus monitor as an individual whose responsibilities include assisting children on and off a school bus, and assisting the driver with maintaining student behavior.
  A school bus attendant is defined as an individual who is responsible for serving a student with a disability on a school bus.
  Pursuant to these regulations, a school bus monitor or attendant must meet the following qualifications in order to gain certification:

· Be at least 19 years of age; 

· Pass a medical exam and undergo any diagnostic test necessary to determine if a monitor or attendant can perform his or her duties; and 

· Pass a physical performance test that assesses the ability of a monitor or attendant to perform his or her duties, including climbing and descending bus stops and carrying individuals in an emergency evacuation.
 

In addition, school bus attendants are required to obtain certification in cardio pulmonary resuscitation (“CPR”) when such skills are required as part of the individualized education plan prepared for a student.
 

The Commissioner’s Regulations also establish requirements for pre-service, safety and refresher training for school bus monitors and attendants.
  Pre-service training involves a three-hour course, which covers topics such as school bus safety practices, child management techniques and the proper techniques for helping children get on and off the bus.
 Within the first year of employment, bus monitors and attendants must complete a basic course of instruction that provides no less than 10 hours of instruction on topics approved by the Commissioner’s SBDI Advisory Committee.
  Bus monitors and attendants are also required to receive two-hour refresher courses twice a year.
 According to the SED, the same refresher courses offered for bus drivers are offered for bus monitors and attendants.
  It should be noted that OPT’s requirements for certification go beyond what is put forth in the Commissioner’s Regulations.  A New York City applicant must be 21 years of age and have completed at least 20 hours of basic training on transporting, supervising and caring for special needs students prior to employment.
   

Only attendants, which New York City regulations refer to as “escorts,” are employed on New York City school buses.  In order to certify as a New York City school bus escort, an applicant must go to OPT with a letter from a bus company requesting certification.  In addition, an escort must present OPT with an “Escort City Training Certificate,” “Escort State Training Certificate,” Red Cross Training Certificate and CPR certificate.
   Like bus drivers, applicants for the escort position must also submit proof that he or she has completed the medical exam, physical performance test, and must submit electronic fingerprints
 and three letters of reference.
  

DOE Procedure: Managing Student Behavior on School Buses  


Section 3 of Chancellor’s Regulation A-801, which applies to all students traveling on school buses, states that it is the “duty of the bus driver and/or escort to establish discipline and caution students when misbehavior occurs.”
  It should be noted that bus drivers and escorts “have no authority to take disciplinary action,” they may only caution students about their behavior.
 Procedures for resolving problems associated with student behavior on buses are as follows:

· Bus staff should notify the teacher regarding problems with a student’s behavior.  The teacher should discuss such problems with the student and parent;

· If bus staff is unable to contact the teacher, or if the situation does not improve, the principal or special education supervisor (as appropriate) should be notified by the driver or bus company in writing.  A copy of the letter should also be sent to OPT, and if appropriate, to the District Administrator of Special Education;  

· OPT must determine the cause of the student’s behavior and whether the driver or escort contributed to the problem.  If the driver or escort is at fault, OPT should contact the bus company to take appropriate action;

· If the bus driver or escort is not at fault and the physical safety of the student and others on the bus is threatened, the principal or special education supervisor should arrange a parent conference to discuss methods of resolution;

· If an emergency situation arises, and the principal or special education supervisor cannot be reached, the Director of OPT can suspend pick-up of the child in question the next day (the Director is also responsible for notifying the parent).  The principal or supervisor should be contacted the next day to make a final decision on excluding a student from bus service for a longer period of time (the principal or supervisor should notify the parent);

· Only a principal or special education supervisor can temporarily ban a student from bus service, and they must arrange a parent conference to help arrange other means of transportation; 

· A principal or special education supervisor should not exclude a student from bus service for more than five consecutive days.
   

DOE Regulations: Bus Driver and Escort Responsibilities 


Section 2 of Chancellor’s Regulation A-801 covers the key responsibilities of individuals involved in the transportation of special education students.  Pursuant to this section, the escort is responsible for administering first aid in emergency situations and assisting the student from the bus to the front door of a school.
  Both the driver and escort are responsible for monitoring student behavior on the bus.
  In addition, if a child is not met by a parent or authorized person when returning from school, the driver must notify the dispatcher and take that child to the police station.
  

OPT Procedure: Investigation of Complaints against School Bus Drivers or Escorts 


Despite the fact that school bus drivers and escorts are considered private employees of the bus company for which they work, the suspension and termination of their certificate is covered under Chancellor’s Regulation C-100.  This regulation contains the procedures for OPT investigators to follow when information is received about a school bus driver or escort that may result in the suspension or termination of the DOE certification of such employee, and such employee is represented by a collective bargaining agreement.
  The first step in this procedure is a determination of whether the alleged conduct of the school bus driver or escort threatens the health and safety of students.
  If it is determined that this is the case, OPT may immediately suspend certification of the school bus worker.
  The regulation states that investigations should be “prompt, and when possible, completed within 60 school days or 120 calendar days, whichever is shorter.”
 School bus workers under investigation are instructed to participate in an interview with an OPT investigator, unless deemed inappropriate due to a pending investigation or pending criminal charges.
  Upon completion of an investigation, OPT must issue a report indicating its findings as well as recommendations for disciplinary action.
  It should be noted that an OPT investigation does not prevent OPT from reporting allegations to the New York City Police Department (“NYPD”) or any other law enforcement authority, as well as the Special Commissioner for Investigation for the New York City Public Schools or the DOE’s Office of Special Investigations.
  It should also be noted that Chancellor’s Regulation C-100 describes how a school bus worker may appeal the suspension or revocation of his/her certification.

Concerns Regarding DOE’s Handling of Misconduct on School Buses by Drivers, Escorts and Students 


As previously mentioned, the Daily News recently published a series of articles in which serious questions were raised regarding the DOE’s oversight of misconduct by school bus drivers, escorts and students on buses, as well as its performance in investigating allegations of abuse and misconduct. 


According to the Daily News, total complaints against drivers and bus escorts has risen 79% between 2002 and 2006, from 1,980 to 3,547.
  Despite the increased number of complaints, the number of substantiated complaints has remained constant, averaging about 286 substantiated complaints a year since 2002.
  The low number of substantiated complaints has raised concern that allegations are not being investigated in a thorough or timely manner.  According to the DOE, there are currently 7 investigators responsible for investigating all allegations and determining whether or not such allegations are substantiated.
  Aside from the information discussed in the Chancellor’s Regulations, specifics regarding DOE’s process of investigating complaints is unclear, including what factors are used to determine whether a complaint is substantiated.  

The Daily News also reported that DOE officials admit that they have not kept an accurate record of the number of substantiated and unsubstantiated complaints in any given year.
  In fact, when responding to the Daily News’ information request, DOE had initially responded, in writing, that there were 761 substantiated complaints in 2006.
  A few months later, without explanation, the DOE said there had only been 285 substantiated complaints in 2006.
  Finally, on March 18th, the DOE stated that 220 was the actual number of substantiated complaints in 2006.
  


In addition to the concerns regarding the process of investigating complaints of alleged abuse or misconduct by school bus workers, the Daily News also reported a number of cases of students abusing other students on school buses.  According to the Daily News, there have been at least 22 complaints of sexual abuse on school buses in the last decade—most of which occurred in the presence of school bus workers.
 It should be noted that DOE has regulations in place regarding student-to-student sexual harassment, which includes engaging in sexually violent or coercive behavior.
  Pursuant to these regulations, the principal or a designated staff member must investigate a complaint of sexual harassment within five days of receiving such complaint, and a report must be issued within ten days of receiving the complaint.
  The principal or designee must follow-up to ensure the harassment has stopped, and where appropriate, ensure that students are referred to the appropriate services or receive appropriate disciplinary action.
  It is unclear as to whether this regulation applies to incidents that may occur on school buses.  

In addition, the Daily News articles also mentioned situations where school bus workers brought complaints of student behavior to the attention of principals and OPT, and no action was taken by DOE employees.  According to one such account, a student who physically attacked and exposed himself to another student was the subject of four complaints, yet OPT took no action.
  


Finally, there is concern that the regulations regarding the criminal history of drivers/escorts are not strong enough, although the DOE has stated that it “permanently bars anyone ever convicted of a sexual or violent felony” from becoming certified as a school bus driver or escort.
   In addition, the Daily News reported cases where school bus workers were arrested during their time of employment for off-duty conduct.
  It is unclear as to how DOE is notified in this situation and what steps are taken to ensure that such workers are removed from their positions, if necessary.  


In response to the Daily News series, the DOE has recently developed a strategic plan to address the safety issues on school buses.  This plan includes nine strategies: (1) reform processes (including collaboration with the Office of School Intervention and Development (“OSID”) regarding student behavior); (2) develop clearer standards; (3) improve data collection and reporting; (4) create detailed metrics; (5) hire four additional investigators; (6) hire a new unit manager; (7) implement greater managerial oversight, including, regular case reviews; (8) enhance staff development; and (9) participate in Office of Attorney General (“OAG” )audits.
   

At today’s hearing, the Committee plans to seek more specific information regarding DOE’s oversight of the school bus system and its process of investigating complaints.  The Committee also plans to determine whether gaps in the investigative process exist, and explore policies that will help to ensure that New York City’s school buses are as safe as possible and that our school bus workers are of the highest quality.  

� The series of articles regarding abuse and misconduct on New York City school buses can be found at � HYPERLINK "http://www.nydailynews.com/lifestyle/education/2007/03/24/2007-03-24_school_bus_disgrace.html" ��http://www.nydailynews.com/lifestyle/education/2007/03/24/2007-03-24_school_bus_disgrace.html�.   Some of the issues and concerns raised in the article are discussed further in the last section of this briefing paper.  


� 8 NYCRR § 156.3 (b).  


� 8 NYCRR § 1563.3 (b)(5). 


� New York State Education Department, “Commissioner’s SBDI Advisory Committee,” � HYPERLINK "http://emsc33.nysed.gov/schoolbus/SBDI/htm/Commissioners_SBDI_Advisory_Committee.html" ��http://emsc33.nysed.gov/schoolbus/SBDI/htm/Commissioners_SBDI_Advisory_Committee.html�. 


� 8 NYCRR § 156.3 (b) (5) (i). 


� 8 NYCRR § 156.3 (b) (5) (ii) (a). 


� New York City Department of Education Office of Pupil Transportation, “Specialized Training for Bus Drivers,” � HYPERLINK "http://www.opt-osfns.org/opt/contract/special_train_d.asp" ��http://www.opt-osfns.org/opt/contract/special_train_d.asp�. 


� 8 NYCRR § 156.3 8 NYCRR § 156.3 (b) (5) (iii).


� Committee Staff conversation with Director of Pupil Transportation Services, State Education Department, 4/3/07.


� New York City Department of Education Office of Pupil Transportation, “Procedures for Driver Certification,” � HYPERLINK "http://www.opt-osfns.org/opt/contract/driver_escort.asp" ��http://www.opt-osfns.org/opt/contract/driver_escort.asp�. 


� The 19-A final qualification letter is a letter given to school bus driver applicants confirming that a criminal background check has been done.  There is an interim qualification letter which confirms that a criminal background check has been completed by the NYS Division of Criminal Justice.  The final qualification letter confirms that the Federal Bureau of Investigations has completed a nationwide criminal history check.  Note that the final qualification letter is not required for conditional certification.   The Committee will examine the possibility of an individual being hired without a nationwide criminal background check.


� Note that school bus drivers are also required to submit to random, post accident and reasonable suspicion drug tests in accordance with the Department of Transportation and Federal Highway Administration 49 CFR Part 382 and Title 17, Chapter 6 of the Administration Code of the City of New York. 


� Id. 


� Article 19-A § 509-cc(4)(a)-(b). 


� Article 19-A § 509-cc(a)(iii).


� Id. 


� Article 19-A § 509-cc (4) (c). 


� Copy of Article 19-A School Bus Carrier Qualification Letter, � HYPERLINK "http://www.opt-osfns.org/opt/contract/driver_escort.asp" ��http://www.opt-osfns.org/opt/contract/driver_escort.asp�.


� 8 NYCRR § 156.3 (a) (3).


� 8 NYCRR § 156.3 (a) (4).


� 8 NYCRR § 156.3 (c) (2)-(3). 


� 8 NYCRR § 156.3 (c) (4). 


� 8 NYCRR § 156.3 (c)(5).


� 8 NYCRR § 156.3 (c)(5)(i). 


� 8 NYCRR § 156.3 (c) (5)(iii).


� 8 NYCRR § 156.3 (c)(5)(iv).


� See supra note 9. 


� New York City Department of Education Office of Pupil Transportation, “Specialized Training for Escorts,” � HYPERLINK "http://www.opt-osfns.org/opt/contract/special_train.asp" ��http://www.opt-osfns.org/opt/contract/special_train.asp�. 


� New York City Department of Education Office of Pupil Transportation, “Procedures for Escort Certification,” � HYPERLINK "http://www.opt-osfns.org/opt/contract/driver_escort.asp" ��http://www.opt-osfns.org/opt/contract/driver_escort.asp�. 


� It is unclear if escorts are banned from the position if they have committed certain crimes.  The Education Committee will be exploring this issue at the oversight hearing. 


� Id. 


� Chancellor’s Regulation A-801, § 3(II).


� Chancellor’s Regulation A-801, § 3(III).


� Id. 


� Chancellor’s Regulation A-807 § 2(IV).


� Id. 


� Id. A parent can sign a waiver stating that the driver or escort may wait until the child has entered his/her home.


� Chancellor’s Regulation C-100. 


� Chancellor’s Regulation C-100 § 1(b).


� Id. 


� Chancellor’s Regulation C-100 § 1(d). 


� Chancellor’s Regulation C-100 § 1(e).  


� Chancellor’s Regulation C-100 § 1(g). 


� Chancellor’s Regulation C-100 § 1a)


� Chancellor’s Regulation C-100 §2.


� Pienciak, Richard, “Shame Of City’s School Buses,” New York Daily News, March 18, 2007.


� Id. 


� See New York City Council Transcript, Education Preliminary Expense Budget Hearing, March 19, 2007.  Also, it seems that the 7 OPT investigators are also responsible for investigating complaints of student misbehavior and student on student abuse on school buses. 


� Supra note 43.


� Id. 


� Id. 


� Smith, Greg, “Chalk 1 Up for News: Joel Orders Overhaul After School Bus Series,” New York Daily News, March 23, 2007. 


� Pienciak, Richard, “Sex and Secrecy in Back of Bus,” New York Daily News, March 19, 2007. 


� Chancellor’s Regulation A-831 §1(B).  


� Id. 


� Chancellor’s Regulation A-831(IV).


� Pienciak, Richard, “Time to Protect the Children, “ New York Daily News, March 22, 2007. 


� Pienciak, Richard, “The Bad Guys Behind the Wheel,” New York Daily News, March 20, 2007.


� Id. 


� Response to information request by City Council, on file with the Education Committee. 
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