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INT. NO. 865:
By The Speaker (Council Member Vallone) and Council Members Robles, Michels, Berman, Clarke, Freed, Henry, Malave-Dilan, Perkins, Warden, and The Public Advocate (Mr. Green); also Council Members Foster, Koslowitz, Linares, Lopez, Miller, Povman, Provenzano, Robinson and Spigner.

TITLE:
To amend the administrative code of the city of New York, in relation to amending the Smoke-Free Air Act of 1995.

ADMINISTRATIVE CODE:
Amends chapter 5 of title 17 of the Administrative Code. 

On March 1, 2001, the Committee on Health will hold a hearing on Int. No. 865, which would amend chapter five of title seventeen of the administrative code of the City of New York. Expected to testify are medical experts, advocates for smoke-free restaurants and workplaces, representatives of the restaurant and tobacco industries, food service alliances, and members of the general public.

I. BACKGROUND
The Smoke Free Air Act of 1995 (the “Act”) was enacted to protect the public from the health risks posed by second-hand smoke, particularly the risks posed to non-smokers and children.  To this end, the Act placed greater restrictions with respect to smoking in public places and places of employment, such as restaurants and office buildings.  The Act went into effect on April 10, 1995. 

On February 23, 2000, this Committee held an oversight hearing analyzing the Act in order to gauge the efficacy of the Act in minimizing or eliminating second-hand smoke in restaurant dining areas, workplaces, sport stadia and other outdoor areas.  A concern articulated by many individuals testifying at this hearing was that the Act did not adequately limit second-hand smoke in restaurants and in offices.  The following proposed amendments to the Act are in response to those concerns.

II. ANALYSIS OF INT. NO. 865

Int. No. 865 seeks to further protect the public from the health risks posed by second-hand smoke and to build upon the groundbreaking legislation embodied in the Act.  These additional restrictions on smoking in public places and places of employment will help to safeguard the health of residents of this City but also recognize the legitimate economic concerns of New York City’s restaurant industry.

III. RESTAURANTS


A restaurant is defined under the Act as “any coffee shop, cafeteria, luncheonette, sandwich stand, diner, short order café, fast food establishment, soda fountain, and any other commercial eating or beverage establishment…which gives or offers for sale food or beverages to the public, guests, or patrons”. Only those entities that generate 40% or more of annual gross sales from the sale of food are considered a restaurant under the Act, and thus only the entities that fall within the Act’s definition of restaurant are affected by Int. No. 865’s proposed changes relative to restaurants.  Additionally, those entities considered free-standing bars under the Act (those entities that derive less than 40% of their total gross annual sales from food service) are not considered restaurants under the Act and therefore are not affected by this legislation.

A.
Indoor Area of Restaurants

Currently under the Act, smoking is permitted in any restaurant with a seating capacity of 35 persons or less (§17-505(i)).  In restaurants with a greater than 35-person seating capacity, smoking is permitted only at the “restaurant bar”, and in an “enclosed room designated as a smoking lounge in which only beverage service is offered” (§17-503 (a) (5)).  A “restaurant bar” is defined as “a contiguous area (i) in a restaurant, (ii) containing a counter and (iii) which is primarily devoted to the selling and serving of alcoholic beverages for consumption by patrons on the premises and in which the serving of food, if served at all, is only incidental to the sale or consumption of alcoholic beverages in such restaurant bar” (§17-502 (s)).

The Council finds that smoking in such “restaurant bars” should be prohibited because “restaurant bars” have become de facto waiting areas for smokers, many restaurant patrons must pass through “restaurant bars” in order to access the restaurant dining area, and the smoke from “restaurant bars” drifts into the restaurant dining area. 

To this end, Int. No. 865 would amend the Act to prohibit smoking in the public dining areas of all restaurants.  This prohibition on smoking in the interior areas of restaurants extends to public dining areas and the “restaurant bar”, and would also apply to restaurants with an indoor seating capacity of 35 patrons or less.  Int. No. 865 would, however, permit smoking in a single “separate smoking lounge,” which is defined in a new subdivision (w) of section 17-502 as “an enclosed room whose primary purpose is for smoking in a restaurant and in which only beverage service is offered and food service is not allowed.” Additionally, smoking would only be permitted in such a “separate smoking lounge” when all of the following conditions are met:

(a)
The “separate smoking lounge” cannot exceed 25% of the total aggregate square footage of the areas of the restaurant offering public dining, beverage service and lounges (whether a separate smoking lounge or other lounges); and

(b)
The single “separate smoking lounge” is not the only indoor waiting area available to patrons of the restaurant; and 

(c)
The single “separate smoking lounge” is clearly designated as such, enclosed on all sides by a solid floor-to-ceiling wall or partition, or windows, and in compliance with all applicable fire code requirements. 

Windows (if any) in such a “separate smoking lounge” would be required to remain closed unless they open to the exterior of the restaurant. Furthermore, doors to such a “separate smoking lounge” would be required to be self-closing and to remain closed at all times, except to allow ingress and egress to the lounge.  A provision has been added to the definition of “restaurant bar” to make it clear that a “separate smoking lounge” is not a “restaurant bar”.  In addition, the calculus for determining what percentage of the restaurant may be devoted to a “separate smoking lounge” (no more than 25% of the aggregate square footage of the areas of the restaurant offering public dining, beverage service and lounges) mirrors the current language of section 17-503 (a) (5) of the Act.
     Smoking is still permitted in an enclosed room or enclosed area of a restaurant during the time the enclosed area or room is being used exclusively for a private function.
  

B.
Outdoor Areas of Restaurants

Section 17-503 (c)(1) of the Act allows smoking in outdoor areas of restaurants so long as that area is contiguous and does not constitute more than twenty-five percent of the outdoor seating capacity of the restaurant.  Int. No. 865 would continue to allow smoking in such outdoor areas, but would amend the current section to require that the restaurant inquire of those patrons wishing to dine in the outdoor area of the restaurant whether they want to dine in the smoking or non-smoking section of the outdoor area of the restaurant.  Int. No. 865 would further amend section 17-503 (c) (1) to require that signs bearing the legend “No smoking”, or the international symbol indicating that smoking is not allowed, be prominently and conspicuously posted in the non-smoking portion of the outdoor area of the restaurant, and would also require that signs bearing the legend “smoking”, or the international sign indicating that smoking is permitted, be prominently and conspicuously posted in that portion of the outdoor area of the restaurant in which smoking is allowed.

C. Miscellaneous Provisions
Other portions of the Act are amended to conform with these new provisions governing smoking in restaurants.  Section 17-508(c) of the Administrative Code would retain the “good faith efforts” with respect to the restaurant requesting a patron’s seating preference in an authorized outdoor smoking area, and would delete that requirement with respect to “restaurant bars” within the restaurant, since Int. No. 865 prohibits smoking in restaurants except within a “separate smoking lounge”.  Int. No. 865 would excise all other references to a “restaurant bar” and the 35 or under exemption in section 17-508 (c).  Int. No. 865 would also amend section 17-509 (a) of the Administrative Code, which discusses waivers, to delete references to a “restaurant bar” but include the newly defined “separate smoking lounge.”  In addition, Int. No. 865 would amend section 17-512 (c) to add “separate smoking lounge” and delete the reference to the “restaurant bar”.

IV. OFFICES

The Act currently allows smoking in a private, enclosed office that is usually occupied by no more than three people, and also permits smoking in a “separate smoking room”.
  Smoking in a private, enclosed office, however, is currently limited under the Act in the following ways:

(i) Smoking is prohibited when more than three people are present inside the office; and

(ii) When more than one person is present in such a private, enclosed office, smoking is permitted when at least one of the persons present in the office is the regular occupant of that office, and when every person in that office consents to allow the smoking; and

(iii)
The door to such a private, enclosed office must remain closed while the smoking is occurring and during a reasonable time afterward to prevent the smoke from drifting into smoke-free areas of the office.

Int. No. 865 would continue to allow smoking in a “separate smoking room” but would amend section 17-504 (b) of the Act to allow smoking in a private, enclosed office that is usually occupied by no more than one individual, and permitting only the regular occupant of the private, enclosed office to smoke in the office.  The door to that office would be required to be completely closed while smoking is occurring and during a reasonable period of time afterwards in order to minimize or eliminate second-hand smoke from wafting from the office into other, smoke-free areas of the office.  Furthermore, Int. No. 865 would prohibit smoking from occurring in such an office whenever any person other than the regular occupant of the office is present.

V. CITY CARS
The Act currently prohibits smoking in company vehicles occupied by more than one person unless the occupants of the vehicle consent that smoking may be permitted  (17-504 (c)).  Int. No. 865 would add a sentence to this section prohibiting smoking in all City owned vehicles at all times.

VI. SECOND-HAND SMOKE AIR QUALITY TASK FORCE

Int. No. 865 would add a new section 17-513.2 that would establish a Second-Hand Smoke Air Quality Task Force (“Task Force”).  As subdivision (a) of section 17-513.2 indicates, since the passage of the Smoke-Free Air Act in 1995, additional research has been done regarding second-hand smoke and its effects, and new technology has been developed for dealing with second-hand smoke.  In order to more fully assess and determine to what extent the Smoke-Free Air Act needs to be amended, the Task Force would report to the Council on its findings regarding the adverse impact of second-hand smoke since the enactment of the Smoke Free Air Act, and would study new and emerging technologies designed to ventilate, clean and filtrate smoke and associated carcinogens. 

The Task Force would be required to submit a report regarding its findings and recommendations to the Council by December 31, 2001, at which time the Task Force would be disbanded. The report would be required to include an assessment regarding findings on the adverse impact of second-hand smoke since the enactment of the Smoke-Free Air Act, an assessment regarding emerging technologies designed to ventilate and clean smoke-filled rooms and to filtrate and purge smoke and associated carcinogens, recommendations, if any, for appropriate legislative action, and a report on the feasibility of installing ventilation or filtration systems in restaurants, bars and other public places, including whether the technology is reliable in ventilating and filtrating second-hand smoke and associated carcinogens from the air, the cost of such a system, and the economic impact of such a system on bars, restaurants, and nightclubs.

Subdivision (b) states that the Task Force would be comprised of a minimum of nine members and a maximum of fifteen members, one of whom must be the Commissioner of the Department of Health. The Speaker of the Council would be empowered to appoint all other members of the Task Force, including the chair.  Such membership must include at least one of each of the following members:  

i) A scientific expert knowledgeable about second-hand smoke, its effects, the effects of carcinogens and emergent technologies designed to filtrate such smoke and associated carcinogens;

ii) An engineer who is an expert in air ventilation systems;

iii) A representative of either the hotel, restaurant, bar, or nightclub/entertainment industry;

iv) A representative of a public health association;

v) A representative of the employees of hotels, bars, restaurants and nightclubs; and

vi) A representative of organized labor from the buildings trade.  

Subdivision (b) further states that members of the Task Force would not be compensated for their services, but would be compensated for actual and necessary expenses incurred in the performance of their duties.  Subdivision (b) also states that Task Force membership would not be a disqualification or forfeiture of any public office or employment.

Subdivision (d) of proposed section 17-513.2 indicates that the Task Force is free to invite the participation of any entity it deems necessary.  Subdivision (d) further indicates that the Task Force must hold one public hearing to receive public testimony before the issuance of its report. Furthermore, subdivision (d) would allow the Task Force to contract with any city or private entity for services it deems necessary to conduct its work, and shall take actions not inconsistent with the purposes of the Act to carry out its function.

VII. MISCELLANEOUS PROVISIONS

Int. No. 865 would amend section 17-513, which calls upon the Commissioner of Health to promulgate rules in accordance with the Act, and such other rules as may be necessary, for the purpose of implementing and carrying out the amendments to the Act embodied in Int. 865.  Int. 865 would also renumber certain definitional subdivisions in section 17-502 to reflect the new subdivision (w), which provides for a “separate smoking lounge”.  

VIII. EFFECTIVE DATE
Int. No. 865 would take effect 180 days after its enactment, except that Section 17-513.2, regarding the establishment of the Second-Hand Smoke Air Quality Task Force, would become effective immediately.

� Section 17-503 (a) (5) (and the language contained in Int. No. 865) reads as follows: “In calculating the square footage of the areas of such restaurant offering public dining, beverage service and lounges (whether a single separate smoking lounge or other lounges) pursuant to this subdivision, all spaces (whether or not occupied by furniture or any counter) in such public dining areas, beverage service areas and lounges shall be included; provided, however, that rooms used exclusively for private functions, service areas (including areas behind any counter) and other areas to which the general public does not generally have access (such as storage rooms, kitchens, offices and cloakrooms), restrooms, telephone areas and waiting areas (other than waiting areas located in any lounges) shall not be included.” 





� A private function is defined under the Act as “weddings, parties, testimonial dinners and other similar gatherings in which the seating arrangements are under the control of the organizer or sponsor of the event and not the person who owns, manages, operates or otherwise controls the use of the place in which the function is held."


� A “separate smoking room” is defined under the Act as “an enclosed room in which smoking is permitted.  Such room shall (i) be clearly designated, (ii) comply with all applicable fire code requirements and (iii) have a separate ventilation system whereby the air from such enclosed room is immediately exhausted to an outdoor area (exclusive of any seating area) by an exhaust fan rather than being recirculated inside, and is negatively pressurized to prevent back streaming of second-hand smoke into smoke-free areas.  Such room may contain furniture and telephone equipment.  Such room shall not contain the sole means of ingress and egress to restrooms or any other smoke-free area.”  Int. No. 865 makes a slight alteration to this definition be deleting that portion of the first sentence “in which smoking is permitted” and adds, in its place, “whose primary purpose is for smoking, as provided in paragraphs 1, 8, 10, 11, 14 and 15 of subdivision a of section 17-503 and as provided in section 17-504.”
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