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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to prohibiting smoking in pedestrian plazas and public parks and to repeal subdivision b of section 17-513 of the administrative code of the city of New York, in relation to requiring a study regarding the prevention of second-hand smoke circulation in restaurants.
ADMINISTRATIVE CODE:
Adds new subdivisions oo and pp to section 17-502, adds new paragraph 7 to subdivision c of section 17-503, adds new paragraph 3 to subdivision d of section 17-503, adds new subdivision g to section 17-507, amends the title of section 17-513, repeals subdivision b of section 17-513 and adds a new subdivision b to such section.
INTRODUCTION
On February 2, 2011, the Committee on Health, chaired by Council Member Maria del Carmen Arroyo, will vote on Int. No. 332-A, a local law in relation to prohibiting smoking in pedestrian plazas and public parks.   The Committee previously held a hearing on Intro No. 332 on October 14, 2010 at which the New York City Department of Health and Mental Hygiene, the New York City Department of Parks and Recreation, the American Cancer Society, the American Heart Association, the American Lung Association and other interested members of the community testified.  
BACKGROUND
In 1988, New York City passed its first Smoke-Free Air Act.
 The law was amended in 1995 and major new protections were added in 2002.
 The Smoke-Free Air Act bans smoking in indoor areas including restaurants, movie theaters and health care facilities, and outdoor areas including sports arenas, zoos and playgrounds.
 The Act was amended in 2009 to include hospitals grounds and the area within 15 feet of the entrance or exit to a hospital or hospital grounds.
 
Despite these efforts, people in New York City continue to smoke and be exposed to smoke in a variety of environments. In 2009, 964,000 people in New York City reported being current smokers.
 Moreover, a study found that 57 percent of non-smoking adults in the City (2.5 million people) had been exposed to high enough levels of second-hand smoke (SHS) to leave measurable residue in their bodies.
 This percentage was higher than the national average, despite New York City’s lower overall rate of smoking.
 
PROBLEMS ASSOCIATED WITH SMOKING OUTDOORS

Outdoor Tobacco Smoke
A number of studies have investigated the impact of smoking outside. These studies measured outdoor tobacco smoke (OTS) concentrations in various locations including parks,
 outdoor cafes and bars,
 airports,
 college campuses,
 a cruise ship
 and an amusement park.
 Results of at least one study showed that OTS levels can be very high during periods of active smoking, although they diminish after smoke sources are extinguished.
 The California Air Resources Board, in an analysis of outdoor tobacco smoke that was part of the process of concluding that environmental tobacco smoke is a toxic air contaminant, determined that concentrations of nicotine correspond to the number of smokers in the smoking areas, the size of smoking areas and wind speed.
 In fact, wind often leads to extremely high OTS levels. 
 

All of the studies cited determined that OTS can be high where people are smoking. For example, an Athens, Georgia investigation of outdoor standing and seating areas of bars and restaurants where indoor smoking was prohibited found that people tested outside showed significantly higher levels of exposure to tobacco smoke.
 A study on a cruise ship sailing at 20 knots (23 mph) in the Caribbean found that OTS in outdoor areas where smoking was permitted on the ship tripled the level of carcinogens to which nonsmokers were exposed compared to both indoor and outdoor areas where there was no smoking.
 An analysis conducted in Finland found that air pollution levels in outdoor cafes with many smokers were five to 20 times higher than on the sidewalks of busy streets that were polluted by bus, truck and car traffic.


Some studies found that OTS levels were similar to SHS levels indoors. In the study of smoke exposure in New York City discussed above, study authors hypothesized that urban density could be part of the explanation for the high level of exposure of people in New York City compared with those nationally: 

Exposure to SHS at building and public transportation entrances may be more intensive in NYC compared with other urban areas and may have an effect on SHS exposure, particularly given evidence suggesting detectable levels of SHS in outdoor areas and given that proximity to the source of smoke outdoors can produce SHS levels equal to or exceeding those associated with indoor SHS exposure.
 

Similarly, the California Air Resources Board concluded that OTS concentrations are sometimes comparable to indoor SHS concentrations.
 Additionally, a Stanford University study that measured OTS concentrations in a park, bar and restaurant outdoor patios, cafes, airport sidewalks and inside and outside a private residence found average OTS levels similar to indoor SHS levels. 

Studies found OTS detectable at various distances. The Stanford analysis determined that the average OTS levels within 1.6 feet from a single cigarette was very high.
 OTS levels at distances greater than 3.3 to 6.6 feet were much lower, but OTS was still detectable at distances of between 9.8 and 13.1 feet.
 Another study, conducted in various outdoor locations at the University of Maryland at Baltimore including a plaza and near building entrances, concluded that “[s]tudents or faculty passing through the cloud of smoke would encounter detectable levels at about []23 feet[] from a smoker, and irritated levels at []13 feet[],” therefore, “tobacco smoke pollution outdoors at significant distances from smokers must be considered significantly unhealthy.”

Second-Hand Smoke 
Since OTS levels can be similar to SHS, understanding the impact of SHS on health is important to understanding the impact of OTS. There is no safe exposure to SHS
 because “[t]obacco smoke contains at least 172 toxic substances, including: [three] regulated outdoor air pollutants, 33 hazardous air pollutants, 47 chemicals restricted as hazardous waste, and 67 known human or animal carcinogens.”
 These substances cause a range of diseases. SHS has a similar level of impact on the cardiovascular system to chronic active smoking.
 SHS causes heart disease, including fatal cases, in both men and women and increases the risk of death from heart disease by about 30 percent.
 This is further demonstrated by a review of 11 studies showing decreased heart attacks after the implementation of smoking prohibitions that included two studies demonstrating a reduced risk of heart attack in nonsmokers due to a decrease in SHS exposure because of smoking bans.
 SHS has been proven to cause lung cancer in nonsmokers, regardless of the location of their exposure.
 SHS also causes a variety of respiratory problems and causes and exacerbates asthma in children and adults.

Second-hand smoke results in an array of health problems for infants and children. Exposure to SHS during pregnancy for nonsmoking women may result in premature delivery and low birth weight babies.
 Babies who are exposed to SHS are at an increased risk for sudden infant death syndrome.
 During childhood, SHS reduces the growth of lung function.
 Finally, exposure to SHS causes middle ear disease, a childhood illness that, if left untreated, can lead to hearing impairment.

Litter


In addition to the health impact, outdoor smoking results in a significant amount of litter which can be costly – to both the environment and local governments. Approximately 60 to 80   percent of marine garbage comes from sources on land.
 Cigarettes and cigarette filters are the largest source of marine garbage in the world and 37.2 percent of marine garbage in North America are smoking-related items.
 In 2009, Ocean Conservancy, a not-for-profit group advocating healthy and diverse ocean ecosystems, removed 1,526,251 smoking-related items from United States beaches, waterways and inland areas including 1,388,050 cigarettes and cigarette filters, 19,941 cigarette lighters, 79,039 cigar tips and 39,221 tobacco packaging and wrappers.
 

Every night, the New York City Department of Parks and Recreation uses hand-towed and tractor-towed rakes and sifters to clean the City’s beaches of such items.
 Other cities across the nation experience similar problems with cigarette litter. In 2009, a San Francisco litter assessment found that cigarette butts and other small tobacco litter (e.g., matches and filters) accounted for 24.6 percent of all litter observed.
 San Francisco estimated that it spent approximately $7.5 million to remove tobacco product litter from streets, sidewalks and other areas.
  
NEW YORK CITY PARKS

The Department of Parks and Recreation (DPR) maintains the City’s park system of more than 29,000 acres, including 1,700 parks, approximately 2,100 Greenstreet sites, 990 playgrounds, over 800 athletic fields, 550 tennis courts, 66 public pools, 48 recreational facilities, over 600 comfort stations, 14 miles of beaches, 13 golf courses, six ice rinks, five major stadiums, 17 nature centers, 13 marinas and four zoos.  In addition, DPR is responsible for more than 600,000 street trees and two million park trees, 22 historic house museums and over 1,200 monuments, sculptures and historic markers.
PEDESTRIAN PLAZAS IN NEW YORK CITY


A pedestrian plaza is a temporary or permanent space located within a roadway and designated by the New York City Department of Transportation for use by pedestrians.
 It may be physically separated from the roadway and/or may be distinguished from the roadway through painting or other markings.
 In addition, pedestrian plazas may contain various amenities for pedestrian use such as benches or tables.
 Current pedestrian plazas exist at Fordham Plaza in the Bronx; Willoughby Street and Albee Square in Brooklyn; and Times Square, Herald Square and Broad Street in Manhattan.
LAWS IN OTHER JURISDICTIONS

In the United States, the Commonwealth of Puerto Rico and 470 municipalities in 42
 states prohibit smoking in parks.
 This includes bans in San Francisco, California; Des Moines, Iowa; Cambridge, Massachusetts; Portland, Maine; Albuquerque, New Mexico; Salt Lake City, Utah; 11 localities in New York State, 56 in New Jersey and two in Connecticut.
 In addition to smoke-free parks, the State of Maine, the Commonwealth of Puerto Rico and 100 municipalities in 16 states
 have banned smoking on beaches.
 Localities with smoke-free beaches include Los Angeles, California; Chicago, Illinois; Portland, Maine; Minneapolis, Minnesota; Seattle, Washington; three localities in New York State and 10 in New Jersey.
 

Several international jurisdictions also have taken action against smoking in outdoor areas. The City of Vancouver, British Columbia has restricted smoking in their parks and beaches,
 as has Hong Kong.
 Similarly, in Queensland, Australia, smoking is restricted on their patrolled beaches and other public outdoor areas including children’s playgrounds.
 
PROPOSED INT. NO. 332-A

Section 1 of Proposed Int. No. 332-A would amend section 17-502 of the Administrative Code of the City of New York by adding new subdivisions oo and pp with the following definitions: 
oo. "Park or other property under the jurisdiction of the department of parks and recreation" means public parks, beaches, waters and land under water, pools, boardwalks, marinas, playgrounds, recreation centers and all other property, equipment, buildings and facilities now or hereafter under the jurisdiction, charge or control of the department of parks and recreation.  
pp. "Pedestrian plaza" means an area designated by the department of transportation for use as a plaza located within the bed of a roadway, which may contain benches, tables or other facilities for pedestrian use.
Section 2 of Proposed Int. No. 332-A would add pedestrian plazas to the list of outdoor places where smoking is prohibited by adding a new paragraph 7 to subdivision c of section 17-503 of the Administrative Code. Prohibiting smoking in pedestrian plazas seeks to achieve the goal of protecting New Yorkers and visitors to the City from exposure to smoke in areas intended to be used mainly for sitting or other types of outdoor recreation. The aim is not to prohibit pedestrians from smoking as they are moving through City streets.
Section 3 of Proposed Int. No. 332-A would amend subdivision d of section 17-503 of the Administrative Code by adding a new paragraph 3. New paragraph 3 would add “any park or other property under the jurisdiction of the department of parks and recreation” to the list of public places where smoking is prohibited both indoors and outdoors. Section 3 would also create four exemptions from the smoking prohibition in parks and property under the jurisdiction of the Parks Department, meaning that smoking would be permitted in these locations:  1) sidewalks immediately adjoining parks, squares and public places; 2) any pedestrian route through any park strip, median, or mall that is adjacent to vehicular traffic; 3) parking lots and 4) theatrical productions.   The exemptions are designed to allow pedestrians to continue smoking while moving through City streets while ensuring that areas intended to be used mainly for sitting or other types of outdoor recreation would be smoke free.  Pedestrians would be permitted to continuing smoking while traversing routes through park strips, medians or malls, but smoking would be prohibited when using such areas for recreation. Examples of exempted areas would include the park malls located on Broadway between Columbus Circle and West 122nd Street in Manhattan.   Proposed Int. No. 332-A would also permit smoking in parking lots and by actors performing in theatrical productions.  

 Section 4 of Proposed Int. No. 332-A would add a new subdivision g to section 17-507 of the Administrative Code which would provide that the Department of Parks and Recreation shall have exclusive power to enforce the smoking prohibition as it relates to property under its jurisdiction.  
Section 5 of Proposed Int. No. 332-A would amend section 17-508 of the Administrative Code to mandate that any person who violates the smoking prohibition in pedestrian plazas and parks would be liable for a civil penalty of $50 for each violation.  Such notices of violation would be returnable to the environmental control board.  
Section 6 of Proposed Int. No. 332-A would amend section 17-513 of the Administrative Code by deleting the words “and report” from the title of such section to more accurately reflect the content of section 17-513.  
Section 7 of Proposed Int. No. 332-A would repeal current subdivision b of section 17-513 of the Administrative Code, which is currently obsolete, and would add a new subdivision b to section 17-513 allowing the Department of Parks and Recreation and the Department of Transportation to promulgate rules as may be necessary for the purpose of implementing and carrying out the provisions of Chapter 5 of Title 17 of the Administrative Code. 
Section 8 of Proposed Int. No. 332-A would make the local law effective 90 days after its enactment.

Proposed Int. No. 332-A 

By Council Members Brewer, the Speaker (Council Member Quinn), Arroyo, Mark-Viverito, Recchia, Cabrera, Chin, Dromm, Foster, Gennaro, Rivera, Rodriguez, Reyna, and Koo (in conjunction with the Mayor)
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to prohibiting smoking in pedestrian plazas and public parks and to repeal subdivision b of section 17-513 of the administrative code of the city of New York, in relation to requiring a study regarding the prevention of second-hand smoke circulation in restaurants.

Be it enacted by the Council as follows:

Section 1.  Section 17-502 of the administrative code of the city of New York is amended by adding new subdivisions oo and pp to read as follows: 

oo. “Park or other property under the jurisdiction of the department of parks and recreation” means public parks, beaches, waters and land under water, pools, boardwalks, marinas, playgrounds, recreation centers and all other property, equipment, buildings and facilities now or hereafter under the jurisdiction, charge or control of the department of parks and recreation.  

pp. “Pedestrian plaza” means an area designated by the department of transportation for use as a plaza located within the bed of a roadway, which may contain benches, tables or other facilities for pedestrian use.

§2. Subdivision c of section 17-503 of the administrative code of the city of New York is amended by adding a new paragraph 7 to read as follows:

7. Pedestrian plazas.
§3. Subdivision d of section 17-503 of the administrative code of the city of New York is amended by adding a new paragraph 3 to read as follows:

3.  Any park or other property under the jurisdiction of the department of parks and recreation; provided, however, that this paragraph shall not apply to: (a) the sidewalks immediately adjoining parks, squares and public places; (b) any pedestrian route through any park strip, median or mall that is adjacent to vehicular traffic; (c) parking lots; and (d) theatrical productions.
§4. Section 17-507 of the administrative code of the city of New York is amended by adding a new subdivision g to read as follows:

g. The department of parks and recreation shall have the power to enforce section 17-503 as it relates to property under its jurisdiction. 

§5.  Subdivisions e, f, h and i of section 17-508 of the administrative code of the city of New York, subdivision e as amended by local law number 47 for the year 2002 and subdivisions f, h and i as added by local law number 2 for the year 1988, are amended to read as follows: 

e. Every person who violates subdivisions a or b of this section shall, for a first violation thereof, be liable for a civil penalty of not less than two hundred dollars nor more than four hundred dollars; for a second violation, both of which were committed within a period of twelve months, be liable for a civil penalty of not less than five hundred dollars nor more than one thousand dollars; and for a third or subsequent violation, all of which were committed within a period of twelve months, be liable for a civil penalty of not less than one thousand dollars nor more than two thousand dollars.  Every person who violates subdivision d of this section shall be liable for a civil penalty of one hundred dollars for each violation, except that every person who violates subdivision d of this section by smoking in a pedestrian plaza as prohibited by paragraph seven of subdivision c of section 17-503 or in a park or other property under the jurisdiction of the department of parks and recreation as prohibited by paragraph three of subdivision d of section 17-503 shall be liable for a civil penalty of fifty dollars for each violation.
f. A proceeding to recover any civil penalty authorized pursuant to the provisions of subdivision e of this section shall be commenced by the service of a notice of violation which shall be returnable to the administrative tribunal established by the board of health, except that a proceeding to recover a civil penalty authorized pursuant to subdivision e for violation of subdivision d by smoking in a pedestrian plaza or in a park or other property under the jurisdiction of the department of parks and recreation, as prohibited by paragraph seven of subdivision c and by paragraph three of subdivision d of section 17-503 respectively, shall be commenced by the service of a notice of violation which shall be returnable to the environmental control board. The board of health's administrative tribunal and the environmental control board shall have the power to impose the civil penalties prescribed by subdivision e of this section. 

h. If the administrative tribunal established by the board of health or the environmental control board finds, upon good cause shown, that the respondent cannot correct the violation specified in subdivision g of this section, it may postpone the period for compliance with such order upon such terms and conditions and for such period of time as shall be appropriate under the circumstances. 

i. In any proceeding before the administrative tribunal established by the board of health or the environmental control board, if the tribunal finds that the department or other agency issuing the notice of violation has failed to prove the violation charged, it shall notify the department or other agency issuing the notice of violation, and the order requiring the respondent to correct the condition constituting the violation shall be deemed to be revoked.

§6.  The title of section 17-513 of the administrative code of the city of New York, as amended by local law number 5 for the year 1995, is amended to read as follows:

§ 17-513 Rules [and report].

§7.  Subdivision b of section 17-513 of the administrative code of the city of New York is REPEALED and a new subdivision b is added to read as follows:

b. The department of parks and recreation and the department of transportation may promulgate rules as may be necessary for the purpose of implementing and carrying out the provisions of this chapter. 
§8.  This local law shall take effect ninety days after its enactment.
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