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Title:
Resolution calling upon the Secretary of the Department of Homeland Security to extend the Temporary Protected Status designation of Haiti and eligible Haitians, which is now set to expire on July 22, 2011.
I.
Introduction

On Friday, February 18, 2011, the Committee on Immigration, chaired by Council Member Daniel Dromm, will hold an oversight hearing entitled “Resources Available to Protect the City’s Immigrants from Deportation.”  The Committees will also hear Resolution Number 548 (“Res. No. 548”), a resolution calling on New York State Governor-Elect Andrew Cuomo to continue and expand the Immigrant Pardon Board to ensure that legal permanent residents who paid their debts to, and are now productive members of, society can continue to contribute to our great State, and Resolution Number 648 (“Res. No. 648”), a resolution calling upon the Secretary of the Department of Homeland Security to extend the Temporary Protected Status designation of Haiti and eligible Haitians, which is now set to expire on July 22, 2011.  Those invited to testify include immigrant advocates, immigration legal practitioners and interested members of the public. 

II.
Background

Of the estimated 40.2 million immigrants living in the United States in 2010, only 14.9 million had been naturalized.
  The remaining 25.3 million immigrants are at risk of being deported because of their immigration status or a criminal conviction. Undocumented immigrants, of whom there were an estimated 11.2 million living in the United States in 2010,
 may be subject to deportation simply because of their immigration status.  Because of federal immigration laws and the national focus on the deportation of undocumented immigrants, there has been increase in the number of immigrants deported from the United States.  According to the Department of Homeland Security (“DHS”), approximately 400,000 immigrants were removed from the United States in 2010.
  Between 2009 and 2010 Immigration and Customs Enforcement (“ICE”), a division of DHS, was responsible for the most deportations in the nation’s history.  In fact, approximately 400,000 immigrants were deported in both 2009 and 2010.
  Current immigration laws and the federal government’s deportation efforts have affected New York, which historically has been home to one of the largest immigrant populations in the nation.  National and local efforts are being made to educate immigrant communities and immigration practitioners on ways to protect immigrants from deportation from the United States.

III.
Deportation of Immigrants

Naturalized immigrants have all the rights and benefits of persons born in the United States.  All other immigrants, even if in the United States legally, are at risk of deportation because of their immigration status or because of a criminal conviction.
  Immigrants are at risk of deportation if they: (i) entered the country illegally; (ii) entered the country legally, but experienced a change in status or a violation of status; (iii) committed criminal offenses, including crimes of moral turpitude and aggravated felonies; or (iv) failed to register or committed document fraud.
  Under federal immigration law, some state law misdemeanors and violations may be deemed aggravated felonies under federal law.
  As a result, many crimes defined as misdemeanors by the New York State Penal law may be considered aggravated felonies for deportation purposes under federal law, and a misdemeanor conviction can therefore render an individual eligible for deportation despite the often relatively minor nature of the crime.
  Moreover, legal permanent residents often receive mandatory deportation orders for past crimes, even if these crimes were minor and occurred many years ago.
  It is estimated that more than one million family members have been separated from loved ones as a result of deportations on criminal grounds since 1997.

IV.
Available Resources to Protect Immigrants from Deportation

Criminal Court Proceedings

New York State law provides limited protections from deportation to immigrants in criminal proceedings.  Although the state’s Criminal Procedure Law requires criminal trial courts to inform defendants of the possibility of deportation, exclusion of denial, or naturalization prior to accepting a defendant’s guilty plea to a felony, this requirement does not apply when there is a guilty plea to a misdemeanor or violation.
  This could have serious implications for an immigrant defendant because, as stated earlier, misdemeanors or violations under state law may be deemed felonies for deportation purposes.  Further, a trial judge will not be penalized for failing to make this disclosure nor will a judge’s failure to disclose affect the voluntariness of the guilty plea.
  Thus, a defendant who suffers adverse immigration consequences as a result of a plea would have no basis for its later withdrawal or vacatur.
  
Although state law does not require defense attorneys to provide an affirmative advisal to immigrant defendants, the recent Supreme Court decision Padilla v. Kentucky, 130 S. Ct. 1473 (2010), held that defense attorneys are required to advise all defendants of the immigration consequences of entering a guilty plea.
  Additionally, the Court held that a defense attorney’s failure to provide such an advisal will give an immigrant-defendant the opportunity to claim ineffective assistance of counsel.
  Immigrant advocates hope that this decision will protect immigrant-defendants from being deported.  Advocacy organizations are now providing information and guidance to defense attorneys throughout New York State to educate them on how the decision may affect their daily interactions with clients.

The Governor’s Pardon Power

Under the New York State Constitution and the State’s Executive Law, the governor is permitted to grant reprieves, commutations and pardons after a person has been convicted of a crime.
  The governor may consider pardoning an immigrant when there is no other administrative or legal remedy available to prevent deportation or to permit reentry into the United States.
  The governor is granted the power to determine the appropriate conditions, restrictions and limitations to be considered prior to making such decisions.
  New York’s governors have always used this authority to grant pardons to immigrants, but Governor David A. Paterson was the first to create a pardon board dedicated to reviewing pardon applications of legal permanent residents facing deportation as a result of criminal convictions.  The pardon board reviewed cases and gathered information in order to determine whether a pardon would have assisted an applicant in avoiding deportation and whether the case warrants further review by the Governor’s Office based on the facts and circumstances of the case.  
Temporary Protected Status 

The Secretary of DHS may designate a country for Temporary Protected Status (“TPS”) when conditions in that country prevent its nationals from returning.
 A country may be designated for TPS if there has been there has been a natural disaster, an ongoing armed conflict, or if it cannot handle the return of its nationals.
  An immigrant is only eligible for TPS benefits if he or she (i) establishes a continuous physical presence and continuous residence in the U.S.; (ii) is not subject to one of the criminal, security related, or other bars to TPS; and (iii) applies for TPS benefits in a timely manner.
  An applicant for TPS is automatically ineligible for TPS if he or she has been convicted of a felony or two or more misdemeanors committed in the United States.
  A country’s TPS designation may only be between six and 18 months, with the possibility of an extension.
  During this time period, TPS beneficiaries may remain in the United States for the set time period and may obtain work authorization.
  Although TPS prevents foreign nationals from being deported, it does not lead to permanent resident status.  The following countries are currently designated for TPS: El Salvador, Nicaragua, Somalia, Sudan, Honduras, and, most recently, Haiti.
  

V.
Discussion of Resolutions

Res. No. 548

Under the New York State Constitution and the State’s Executive Law, the governor is permitted to grant reprieves, commutation and pardons after a person is convicted of a crime.  The governor has authority to pardon immigrants when no other resources are available to avoid deportation.  In 2010, Governor Paterson created an Immigrant Pardon Panel to review cases in order to determine whether a pardon would have assisted an applicant in avoiding deportation.  Res. No. 548 calls upon New York State Governor Andrew Cuomo to continue and expand the immigrant pardon board created by former Governor David Paterson.  The resolution explains that federal immigration law provides few, if any, options for immigrants to avoid deportation proceedings.  The pardon power, granted to Governor Cuomo, is one of the few remaining possibilities for immigrants who have been convicted of crimes, but paid their debts to society, to remain in the United States with their loved ones.

Res. No. 648

Res. No. 648 calls on the Secretary of DHS to extend the TPS designation of Haiti and eligible Haitians, which is now set to expire on July 22, 2011.  On January 21, 2010, President Barack Obama issued an executive order granting TPS to Haiti and eligible Haitians.  Haiti suffered for many years because of hurricanes and floods that led to social unrest in the country.  But the 7.0 magnitude earthquake that took place on January 12, 2010, prompted the TPS designation.  Haiti is still recovering from the January 2010 earthquake.  Since then, only five percent of buildings have been reconstructed and there has been an outbreak of cholera.  By extending Haiti’s TPS designation, Haitians living in the United States may remain safe and healthy and not cause additional burdens to Haiti’s infrastructure.  Additionally, extending the TPS designation will further the effort of the United States to provide humanitarian relief to Haiti.

Res. No. 548

..Title

Resolution calling on New York State Governor-Elect Andrew Cuomo to continue and expand the Immigrant Pardon Board to ensure that legal permanent residents who paid their debts to,  and are now productive members of, society can continue to contribute to our great State.

..Body

By Council Members Rodriguez, Cabrera, Dromm, Foster, James, Koppell, Lander, Rose, Sanders Jr., Williams, Dickens and Eugene
Whereas, New York State is home to 4.2 million immigrants, making it the state with the second-highest population of immigrants in the nation; and

Whereas, Immigrants in New York State contribute a substantial portion of the economic activity and culture of the state; and

Whereas, In New York City alone, immigrants accounted for approximately one-third of the gross city product in 2008; and

Whereas, In 1996, Congress made amendments to the Immigration and Naturalization Act that: (i) narrowed or completely eliminated various forms of relief from deportation proceedings as a result of a criminal conviction; and (ii) expanded the class of crimes known as “aggravated felonies” that make an immigrant eligible for deportation; and

Whereas, As a result of these changes, as well as the federal government’s aggressive detention and deportation efforts for non-citizens who are convicted of crimes, the number of deportations based on criminal grounds has dramatically increased, with 2010 as a record high year for deportations nationwide; and

Whereas, Many legal permanent residents are unaware of the changes to this law, and may be flagged for deportation while applying for green card renewals or citizenship; and

Whereas, In addition, under the New York State Criminal Procedure Law, the criminal court is only required to counsel defendants on the possibility of deportation, exclusion or denial of naturalization at the time of a plea allocution for a felony, but never for a misdemeanor or a violation; and

Whereas, Legal permanent residents often receive mandatory deportation orders for past crimes, even if these crimes were minor; and

Whereas, As a result of deportations on criminal grounds, it is estimated that more than one million family members have been separated from loved ones since 1997; and
Whereas, In many cases, families of detained and or deported immigrants lose their primary breadwinner, forcing them to become dependent on social services; and

Whereas, The detention and deportation system often sends New York’s immigrant residents thousands of miles away to immigration detention centers located in Texas, Louisiana, and Alabama, where they are deprived of adequate access to counsel, medical care, family, and evidence necessary to defend themselves against deportation; and

Whereas, This creates a situation where thousands of legal permanent residents, who are rehabilitated and have paid their debt to society, are deported back to countries where they have no family ties, cannot find jobs, or fear for their lives; and
Whereas, Under the New York State Constitution and the State’s Executive Law, the governor is permitted to grant reprieves, commutations and pardons after a person is convicted of a crime; and

Whereas, The governor will consider pardoning an immigrant when there is no other administrative or legal remedy available in various cases, including to prevent deportation or to permit reentry into the United States; and

Whereas, In response to the large number of pardon requests coming from immigrants, Governor Paterson created the Immigrant Pardon Panel in May 2010 in order to review pardon applications of legal permanent residents facing deportation as a result of criminal convictions if they have been fully rehabilitated and are now positive contributors to society; and 

Whereas, Governor Paterson’s office expects to receive more than 1,000 pardon applications since the Panel was announced in May 2010; and

Whereas, Until comprehensive immigration reform is passed at the federal level, the Pardon Panel remains one of the few avenues that exist to prevent deportation for legal residents who long ago paid their debt to society; now, therefore, be it

Resolved, That the Council of the City of New York calls on the New York State Governor-Elect Andrew Cuomo to continue and expand the Immigrant Pardon Board to ensure that legal permanent residents who paid their debts to, and are now productive members of, society can continue to contribute to our great State.
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Res. No. 648

..Title

Resolution calling upon the Secretary of the Department of Homeland Security to extend the Temporary Protected Status designation of Haiti and eligible Haitians, which is now set to expire on July 22, 2011.

..Body

By Council Members Eugene, Brewer, Cabrera, Chin, Dickens, Dromm, Ferreras, Fidler, James, Koppell, Koslowitz, Lander, Mealy, Mendez, Rose, Seabrook, Vann, Williams and Koo 


Whereas, Temporary Protected Status (TPS) is a temporary immigration status granted to eligible nationals of designated countries; and


Whereas, On January 12, 2010, Haiti was struck by a 7.0 magnitude earthquake, which caused extensive damage to the capital city of Port-au-Prince and surrounding areas; and


Whereas, In the wake of the earthquake, approximately 230,000 people died, more than 300,000 people were injured and in need of medical attention, and more than one million people were left homeless with limited access to potable water and food; and

Whereas, In an effort to provide humanitarian relief to Haiti, on January 21st of 2010 President Barack Obama issued an executive order published in the Federal Register that granted Temporary Protected Status (TPS) to Haiti and eligible nationals of Haiti; and

Whereas, Under section 244 of the Immigration and Nationality Act, the Secretary of the Department of Homeland Security may grant TPS to aliens in the United States who are momentarily unable to securely return to their home country due to ongoing armed conflict, the temporary effects of an environmental disaster, or other extraordinary and temporary conditions, and such aliens may not be removed from the United States during the period in which such status is in effect; and

Whereas, An alien is only eligible for TPS benefits if he or she (i) establishes a continuous physical presence and continuous residence in the U.S.; (ii) is not subject to one of the criminal, security-related, or other bars to TPS; and (iii) applies for TPS benefits in a timely manner; and

Whereas, An alien is not eligible for TPS if he or she (i) has been convicted of any felony or two or more misdemeanors committed in the U.S.; (ii) is a persecutor or subject to one of the bars to asylum; or (iii) is subject to criminal related or terrorism related grounds of inadmissibility for which waiver is not available; and

Whereas, TPS is a critical resource for nationals of Haiti who are unable to return to Haiti due to the impact of the earthquake as it permits them to stay temporarily in the United States until Haiti recovers; and

Whereas, According to the United States Census Bureau, there are nearly 800,000 Haitians living in the United States and New York City is home to the second largest Haitian population in the nation; and

Whereas, The Secretary of the Department of Homeland Security has the authority to extend the designation of TPS to a country that continues to be affected by a natural disaster or armed conflict; and

Whereas, The Department of State is currently urging  U.S. citizens to avoid all nonessential travel to Haiti because of the nature of the circumstances in Haiti; the advisory is meant to protect U.S citizens and also to prevent the overburdening of recovery efforts that additional people needing shelter, food, and assistance would cause; and
Whereas, Haitians living in the United States are unable to safely return to their home country; and

Whereas, A large percentage of residents of Port-au-Prince and other areas affected by the earthquake live on campsites, often under tents and tarpaulins in overcrowded and unsanitary spaces because only 5% of buildings have been reconstructed; and


Whereas, In October of 2010, an outbreak of cholera occurred in Haiti, which has subsequently spread to different regions of the country, including the earthquake-stricken area of Port-au-Prince; and


Whereas, The scope of the devastation caused by the earthquake will require a long-term rebuilding and redevelopment plan with support from the United States and the international community; and 

Whereas, Extending the TPS designation is necessary to avoid hindering Haiti’s recovery efforts and to prevent harm to Haitian nationals both in Haiti and in the United States; and 

Whereas, Due to the slow pace of recovery, Haiti fully meets the criteria for a country entitled to TPS; now, therefore, be it

Resolved, That the Council of the City of New York calls upon the Secretary of the Department of Homeland Security to extend the Temporary Protected Status designation of Haiti and eligible Haitians, which is now set to expire on July 22, 2011.
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