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Oversight - Department of Buildings’ Enforcement of Qualifications for Gas Line Work


I. In 2016, the Council Requires Qualifications for Gas Line Work
	On November 16, 2016, the New York City Council advanced a package of legislation to improve safety standards for gas line infrastructure,[footnoteRef:1] citing in a committee report three recent gas explosions across the city.[footnoteRef:2] [1:  Council to Vote on Legislation to Overhaul Safety Standards for Gas Piping Infrastructure and to Establish a Permanent Monitor for the Department of Correction - Press (nyc.gov)]  [2:  Committee Report of the Infrastructure Division, New York City Council, Committee on Housing & Buildings, (April 12, 2016), pages 5-9.] 

A key piece of this legislative package, Local Law 150 of 2016, established qualifications needed to perform (non-utility-owned) gas work. [footnoteRef:3] Effective January 1, 2020, the law newly required all gas line work in New York City to be completed either by a licensed master plumber (LMP)[footnoteRef:4] or under one’s supervision.[footnoteRef:5] For the latter, DOB was directed to create a new “gas qualification,” a type of license to perform gas line work under the supervision of an LMP.[footnoteRef:6] There are two classes of that license: a full gas qualification and a limited gas qualification,[footnoteRef:7] with the latter requiring a higher level of supervision from the LMP.[footnoteRef:8] [3:  NYC Admin. Code § 28-423.1; see also Local Law 150 of 2016 (in relevant part: “On and after January 1, 2020, it shall be  unlawful  to perform gas work unless such work is performed by:
    1. A licensed master plumber; or
    2.  A  person working under the direct and continuing supervision of a licensed master plumber if such person:
    2.1. Holds a gas work qualification pursuant to this article; or
    2.2. Holds a limited gas work qualification pursuant to  this  article and is performing such work under the personal and immediate supervision  of  (i)  a  person  who  holds a gas work qualification pursuant to this article or (ii) a licensed master plumber.”)]  [4:  According to the most recent data publicly available on DOB’s website, there are currently 1,162 Active Licensed Master Plumbers as of September 2021 (nyc.gov) (accessed February 27, 2023).  ]  [5:  NYC Admin. Code § 28-423.1; see also Local Law 150 of 2016.]  [6:  See generally NYC Admin. Code § 28-423.2 and § 28-423.3.]  [7:  Id.]  [8:  NYC Admin. Code § 28-423.1; see also Local Law 150 of 2016.] 

Specifically, a worker with a full gas qualification license from DOB can perform these jobs under the “direct and continuing supervision” from a LMP.[footnoteRef:9] This includes direct employment and “control exercised” “either personally or through…no more than three[ ] levels of competent supervision over individuals performing the actual work.”[footnoteRef:10]  By contrast, the holder of a limited gas qualification license from DOB can only perform such work under “personal and immediate supervision” from either a LMP or from the holder of a full gas qualification.[footnoteRef:11]   [9:  Id.]  [10:      NYC Admin. Code §28-401.3 (“Direct and Continuing Supervision. Responsible control exercised by  a  licensed  individual,  either  personally or through one or more, but no   more than  three,  levels  of  competent  supervision  over  individuals performing  the  actual  work  of the licensees trade who are (i) in the  direct employ of an individual who is a licensee, or (ii) in the  direct employ  of the city agency employing the licensee or (iii) in the direct  employ  of  a  business  employing  the  licensee,  as  allowed  by  the  department, or (iv) where the licensee uses his or her license on behalf  of  a business, in the direct employ of such business provided that such  business is disclosed to the department pursuant to this  chapter.  Such  control  shall be evidenced by such licensee's signature, and seal where applicable, upon any required statements,  applications  and/or  permits  and  by  demonstrating  involvement of the licensee in the operations of  the  business,  including  hiring  of  employees,   responsibility   for  financial  matters,  and  oversight  of  work  performance.  Direct  and  continuing supervision includes field  inspection,  supervision  of  job  sites, and the maintenance of records of such supervision and such other  requirements  as the commissioner may prescribe by rule for a particular  license type.”

“Direct Employ. An individual is in the direct employ of a licensee  or  business or a city agency when such individual is on the payroll of such  licensee or business or city agency and under the usual common law rules  applicable  in  determining  the  employer-employee relationship has the  status of an employee. The work performed by  such  employee  shall  not  exceed  the  class  of  license  held by the licensee. Direct employment  shall be evidenced by payroll records, such as social security payments,  income tax withholding or the disbursement of other funds as required by  law for the benefit of such employee, timekeeping records, such as  time  cards and sign-in sheets, work orders, and assignment or route logs.”)
]  [11:  Local Law 150 of 2016.] 

 







II. Required Qualifications Needed to Perform Gas Line Work Today
In 2019, DOB defined “personal and immediate supervision” by regulation to require the physical presence of that supervisor on-site.[footnoteRef:12] Effective November 7, 2022, the Council’s 2022 amendments to the Building Code replaced that definition with “direct supervision,” which dictates that “all work shall be performed under the guidance and direction of the licensed individual, or, for gas work, a person who holds a gas work qualification pursuant to article 423, who shall be present at all times such trade work is conducted.”[footnoteRef:13] In other words, that change in definition did not alter the requirement that the supervisor (whether a master plumber or the holder of a full gas qualification) be physically present while the holder of a limited gas qualification performs gas line work. [12:  1 RCNY §104-12(a)(5). ]  [13:  Local Law 126 of 2021.] 

As a result, any person working on a gas line in New York City today must possess one of the three DOB licenses outlined above: a master plumber’s license, a full gas qualification license, or a limited gas qualification license. To perform gas line work legally, anyone who is not a master plumber needs (1) to hold one of the two types of gas qualification and (2) to be sufficiently supervised according to that type (ultimately, under the supervision of a master plumber).
	Almost all gas piping (depending on the piping’s size and location[footnoteRef:14]) requires welding, so that a welder installing gas piping within a building (and their supervisor) will also need to meet certain requirements under the Fuel Gas Code. For example, the welder is required to “be qualified [and annually requalified] for all pipe sizes, wall thicknesses and all positions in accordance with the ASME Boiler and Pressure Vessel Code, Section  IX.”[footnoteRef:15] The Fuel Gas Code also requires the LMP supervising that welder to maintain the welding qualification reports (WQRs) and, specifically, “[t]he licensed master plumber employing the welder(s) shall submit a statement to the [Buildings] [D]epartment including who welded the gas piping along with a copy(s) of the certified welder qualification report(s) witnessed by a representative of the licensed master plumber, at the time of the first roughing inspection.”[footnoteRef:16] In sum, the Fuel Gas Code imposes these requirements on any LMP employing a gas line welder, in addition to the required supervision depending on the gas qualification license discussed above. The LMP’s FGC-required submission of the statement “including who welded the gas piping along with a copy(s) of the certified welder qualification report(s)” should enable DOB to determine three (1) the identity of the specific welder who worked on a gas line, (2) whether that welder was qualified in accordance with the Fuel Gas Code, and (3) by cross-referencing with DOB’s own licensing records, that that welder held a full or limited gas qualification. [14:  See, e.g., Fuel Gas Code § 404.3.5.2 (requiring pipes in public corridors to be welded and to meet other conditions). ]  [15:  Fuel Gas Code § 404.21.1 (effective November 7, 2022)(formerly Fuel Gas Code § 406.1.1.1).]  [16:  Id., subsection (5).] 

III. Recent Allegations of Insufficient Oversight by DOB
A lawsuit filed in December 2022 alleges that DOB “willfully refuses to enforce gas and welder qualification requirements,” even after being provided what the plaintiff calls “substantial and troubling evidence of wholesale noncompliance.”[footnoteRef:17] The suit claims that, in a July 2022 telephone conversation, a DOB official “stated that DOB simply trusts LMPs to self-certify properly and does not itself verify whether the contractor has submitted required documentation…stating, ‘We’re not detectives.’”[footnoteRef:18] The plaintiff’s numerous allegations include DOB approvals entirely devoid of required documentation regarding gas qualifications, DOB approvals where submitted records described a welder without a gas qualification working on gas lines, and instances where DOB issued stop-work orders, only to inexplicably rescind them soon after.[footnoteRef:19] The complaint is even accompanied by an affidavit from a welder who swears that he performed gas line work in 2020, 2021, and early 2022 without any gas qualification (which he claims to have eventually obtained in June 2022).[footnoteRef:20] Finally, the lawsuit seeks to underscore the connection between the gas and welder qualifications and safety, by citing four explosions where gas leaks were suspected, since the Council’s 2016 enactment of its gas line work safety legislative package.  (The complaint does not allege that unqualified workers caused or contributed to these explosions).[footnoteRef:21] [17: Plumbers Local Union No. 1, et al. v. The New York City Department Of Buildings, et al., Index No.:160502/2022, (N.Y. County 2022), First Amended Verified Petition and Complaint (filed December 30, 2022), at ¶ 1, 5.]  [18:  Id., ¶ 72 (citing Owen Sullivan Aff, ¶¶ 2-3). ]  [19:  Id., see, e.g., ¶¶ 82-89, 112-115.]  [20:  Id., see generally Exhibit 32, “Affidavit of Greiny M. Almonte.”]  [21:  Id., First Amended Verified Petition and Complaint,  ¶ 116. ] 

IV. Is DOB Properly Overseeing LMPs and their Supervisees?
The current opacity in how DOB audits or regulates LMPs makes it difficult to determine the extent to which DOB relies on LMPs’ self-certifications to ensure that gas workers are qualified pursuant to Local Law 150. Published data is scarce, but the little that can be found suggests, if anything, decreasing DOB scrutiny of LMPs. For example, according to data available on DOB’s website,[footnoteRef:22] DOB’s disciplinary actions against LMPs in recent years are low relative to previous years, as shown in the following chart: [22:  Disciplinary Actions & Surrenders - Licensed Plumbers - Buildings (nyc.gov) (accessed February 22, 2023).] 

[image: ]
Meanwhile, again according to its website, DOB does not appear to have disciplined an unlicensed plumber since 2019.[footnoteRef:23] [23:  Disciplinary Actions & Surrenders - Unlicensed or Unregistered Individuals - Buildings (nyc.gov) (accessed February 22, 2023). ] 

Granted, the numbers in the foregoing chart are so small that year-over-year volatility is to be expected. But it is notable that DOB’s auditing of self-certifications in another context—the percentage of initial construction plans professionally certified by a registered architect or professional engineer—has fallen even more starkly recently:[footnoteRef:24]  [24:  Preliminary Mayor’s Management Report, City of New York, January 2023 (page 256): https://www.nyc.gov/assets/operations/downloads/pdf/pmmr2023/2023_pmmr.pdf (accessed February 24, 2023). 

(Supporting definitions can be found at the following link https://www.nyc.gov/assets/operations/downloads/pdf/pmmr2023/dob_idf.pdf )(accessed February 22, 2023). ] 


The State Comptroller recently conducted a performance audit on DOB’s “Oversight of Building Construction Site Safety” generally (without specific reference to gas line work or welding). The office “found DOB’s oversight of building construction sites, including construction site inspections, and enforcement activity need to be improved…Furthermore, DOB’s enforcement activities provide limited assurance that immediately hazardous conditions identified by DOB are addressed in a timely manner.”[footnoteRef:25] [25:  New York City Department of Buildings: Oversight of Building Construction Site Safety (state.ny.us) , Report 2021-N-3, at 7, (September 2022).] 

Clearly, none of the above show—or even imply—that DOB is not properly enforcing gas line work qualifications. However, taken together, these public indicators raise questions about the vigor and efficacy of DOB’s safety enforcement generally. The Council seeks more specific information about DOB’s scrutiny of LMPs and the gas line workers working under them.
If such scrutiny is slackening, DOB must also explain why. Over the past six months, the Council and other oversight bodies have persistently expressed concerns over City job vacancies in dozens of agencies. According to reports from the Council in September 2022,[footnoteRef:26] the State Comptroller in November 2022,[footnoteRef:27] and the City Comptroller in December 2022,[footnoteRef:28] the vacancy rate at the Department of Buildings has remained stubbornly high, between 22 and 24%. Currently, DOB is recruiting for dozens of positions that seem relevant to DOB’s enforcement of qualifications for gas line work, including assistant plan examiners, construction inspectors, and investigators in the Buildings Special Investigations Unit (BSIU). Most notably, DOB is also recruiting plumbing inspectors, enforcement audit specialists focused on investigating licensees and the documentation they submit, and a new Director of Risk Management and Audit Compliance. Altogether, DOB is currently recruiting for 106 open positions through NYC Jobs, New York City’s online recruitment portal.[footnoteRef:29] [26:  “Oversight: Maintaining the City’s Municipal Workforce,” Briefing Paper of the Governmental Affairs Division and the Human Services Division, New York City Council, Committee on Oversight & Investigation, jointly with Committee on Civil Service & Labor ( September 9, 2022)(“Among agencies with over 1,000 full-time staff, the vacancy rate was highest at the Department of Buildings (24.16%, with 489 vacant positions) and the Department of Health and Mental Hygiene (19.11%, with 1,189 vacant positions).”)]  [27:  Update on New York City Staffing Trends (state.ny.us) (November 2022), Appendix A, page 9 (Estimated 24.2% vacancy rate in FY 2022). ]  [28:  Title Vacant : Office of the New York City Comptroller Brad Lander (nyc.gov), Table 1, page 4 (December 2022), (22.7% by October Full-Time Vacancy Rate). ]  [29:  DOB has 47 active job postings on NYC Jobs, but several postings are seeking to fill multiple positions (accessed February 23, 2022). ] 

V. Conclusion
DOB clearly recognizes the risk posed by illegal gas piping, reporting that 80% of notifications that DOB receives from utilities and that DOB ultimately deems “high-risk” involve illegal piping or illegal piping bypass.[footnoteRef:30] The Council was clear in 2016 that qualifications for gas line workers are part of the toolkit for addressing that safety risk, and the law mandated DOB licensure for that work, effective January 1, 2020. Three years later, this hearing will examine DOB’s use of that licensing authority to promote safety, or its inability to do so. [30:  Gas Utility Analytics Report - December 2020 (nyc.gov), page 8. (The update is due in December 2023, pursuant to Local Law 155 of 2016.)] 

Specifically, DOB must explain what documentation DOB requires from LMPs to support gas authorization requests and why; what DOB staff reviews that paperwork and how carefully; and what percentage of requests are rejected for “Missing or Incomplete Document/s.”[footnoteRef:31] Given its allegedly high reliance on LMPs’ good faith, does DOB routinely audit the paperwork they submit or the required levels of supervision among licensees? What DOB staff investigates, and how thoroughly, when DOB receives allegations of gas line work being done by unqualified workers? Finally, DOB must explain its enforcement of penalties against such workers, their employers, and against individuals or businesses submitting false paperwork related to gas line work. [31: See, e.g., DOB NOW INSPECTIONS  Plumbing - Gas Authorization & Sign Off (nyc.gov), NYC Department of Buildings, page 11. ] 

The Council looks forward to hearing from DOB and interested stakeholders about DOB’s efforts in this area, and how those efforts are affected by DOB’s current staffing and funding levels.
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