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On Thursday, April 21, 2005, the Committee on Mental Health, Mental Retardation, Alcoholism, Drug Abuse and Disability Services, chaired by Council Member Margarita López, will hold an oversight hearing to discuss the impact of New York State’s Assisted Outpatient Treatment Law, also known as Kendra’s Law, on the mental health community within New York City.  Invited to testify at this hearing are:  the Executive Deputy Commissioner of the Department of Health and Mental Hygiene’s Division of Mental Hygiene; representatives of the New York City Health and Hospitals Corporation (HHC); representatives of a local Assisted Outpatient Treatment program; representatives of Mental Hygiene Legal Services; and advocates and mental health professionals.

Background


Governor Pataki enacted New York State’s Assisted Outpatient Treatment law, also known as Kendra’s Law
, in August of 1999.  The intention of the lawmakers was to create a “statutory framework for court-ordered Assisted Outpatient Treatment (AOT) to ensure that individuals with mental illness and a history of hospitalizations or violence participate in community-based services appropriate to their needs.”
  Kendra’s Law is currently scheduled to sunset on June 30, 2005 and has been introduced in the state legislature to become permanent.

The AOT Process 


Pursuant to Kendra’s Law, the following people may request a court order for an individual to receive AOT:  

· Any person over 18 who resides with the individual

· Parent, spouse, sibling (over 18) or child (over 18) 

· Director of the hospital in which the individual was hospitalized

· Director of any public or charitable organization, agency, or home providing mental health services to the individual

· Qualified psychiatrist who is supervising treatment or directly treating the individual 

· Director of community services, or his or her designee, or the social services official (as defined in the social services law) of the city/county in which the individual is present

· Parole officer/probation officer assigned to the individual

AOT has four core phases: 1) referral; 2) investigation; 3) assessment; and 4) service delivery and monitoring.  The referral phase involves an individual requesting that an investigation be initiated to see if a person with a mental illness is eligible for AOT.  

In New York City, employees of HHC administer the AOT programs.  There are four public hospitals that have AOT teams, including two teams at Bellevue, which serve Manhattan and Rikers Island.  The other AOT teams are located at Woodhull Hospital in Brooklyn, Elmhurst Hospital Center in Queens and the North Central Bronx Hospital in the Bronx.  The teams are responsible for accepting referrals, investigating the reports of individuals who may be in need of AOT, preparing and filing petitions for court orders and preparing or approving the treatment plan if the individual under investigation is found to be eligible for AOT.


An individual may be ordered to obtain court-ordered treatment under AOT if a court finds that individual:

· Is at least 18 years of age and suffers from a mental illness; and

· Is unlikely to survive in the community without supervision based on a clinical determination; and 

· Has a history of non-compliance with treatment for mental illness which has led to 2 other hospitalizations for mental illness in the preceding 3 years or resulted in at least 1 act of violence toward self or others, or threats of serious physical harm to self or others, within the preceding 4 years; and 

· Is unlikely to accept the recommended treatment plans, and in need of AOT to avoid relapse or deterioration that would likely result in serious harm to self or others; and
· Will likely benefit from AOT.

If it is determined that an individual is eligible for AOT, the court order must specifically include:

· Findings that the proposed treatment is the least restrictive treatment that is appropriate and feasible

· Case Management or Assertive Community Team (ACT) services 

· Any other categories of treatment required

The court may not order treatment that is not recommended by the physician who examined the individual during the investigation phase.  


AOT plans can include such services as case management, assertive community treatment, medication, periodic blood work/urinalysis, individual or group therapy, day or partial day programming activities, educational or vocational training, alcohol and substance abuse treatment and counseling and supervision of living arrangements.  It should also be noted that there have also been instances where, rather than utilizing a court order, a voluntary, informal agreement is made with an individual, which enables that individual to receive service enhancements.


The duration of each court order is six months, but can be renewed through another hearing.  The average length of time an individual remains under court order is sixteen months.
  If an individual does not comply with the court order, that person will be transported to a hospital and evaluated.  The stay at the hospital is not to exceed 72 hours, although exceptions can be made under provisions in the Mental Hygiene Law.  The evaluation will determine if inpatient care is necessary.


As of April 1, 2005, the State has investigated 10,558 referrals for court-ordered AOT, and of those investigated, 4,044 individuals were granted court orders. 
  From March to April, the number of investigations increased by 147 and the number of court orders increased by 86. 
  New York City has 76% of the State’s court orders, with 3,078 granted through April 1, 2005.


The State Office of Mental Health (SOMH) released its final report on the status of the AOT program in March 2005.  The report highlighted many of the accomplishments those under court order have made in terms of reducing their rates of hospitalization, incarceration and arrest.
  Key points from the report include the following:

· 89% increase in use of case management 

· 44% decline in the incidence of harmful behaviors (e.g., suicide threats, self harm, and harm to others)

· 87% reduction in incarceration while a recipient of AOT

· 83% reduction in arrest while a recipient of AOT

· 77% reduction in psychiatric hospitalization while a recipient of AOT

· 74% reduction in homelessness while a recipient of AOT 

Concerns regarding AOT within the Mental Health Community


Despite the success the State has highlighted with respect to AOT, many within the mental health community have expressed concern over the call to make Kendra’s Law permanent.  Issues of concern include funding, confidentiality, and geographic and racial disparity.  


The Governor’s FY 05-06 budget provides for more than $32 million for operation of services in support of Kendra’s Law.  It also provides more than $125 million in ongoing funding for mental health services that will be needed for those under court ordered treatment.
  According to New York City’s Department of Health and Mental Hygiene, the total funding for Kendra’s Law in New York City for FY 05 is $7.251 million, of which $4.541 is city tax levy and $2.709 is state funding.
  Despite the funding, local administrators have voiced concerns that Kendra’s Law is generally an unfunded mandate because the State does not take into concern the additional strain the AOT program has on infrastructure, administration, legal and sheriff departments.
  

In addition, there has also been concern about the loss of funding to community mental health programs that serve thousands of individuals each day.  Recently, community mental health programs in New York City had $3.15 million cut from the state budget.  Although some of this funding has been restored, many programs continue to struggle to serve those in need of treatment.  Many advocates and mental health professionals believe that if the community mental health programs were adequately funded, the need for court orders would be minimal as treatment would be more readily accessible.

The loss of confidentiality between client and doctor or case manager has also been a matter of concern within the mental health community.  Under Kendra’s Law, doctors and case managers are required to report the client’s compliance with their treatment plan to the local AOT programs.  It is believed that this requirement could damage the clinical relationships leading to less compliance with treatment programs.

Finally, the geographic and racial disparity of those under court order has also brought attention to possible problems with respect to Kendra’s Law.  As mentioned earlier, court orders in New York City make up 76% of the orders for the entire State of New York.  In addition, there are some New York counties where no court orders have ever been granted.
  Further, the New York Lawyers for the Public Interest (NYLPI) has released a report detailing racial and ethnic disparities of those under court order.  Through comparing the percentages of Black, Hispanic, and White people under court order and a 1999 Office of Mental Health Patient Characteristics Survey, the NYLPI find that “Black people are almost three times as likely as their White counterparts to be subjected to Kendra’s Law orders, and Hispanic people are twice as likely.”
  The disparities suggest that New York City may rely too heavily on court ordered treatment and that adequate services may not be readily available, leaving many to resort to accepting a court order to obtain needed services.

Today’s hearing will discuss both the success and failures of the AOT program, as well as hear recommendations regarding the future of Kendra’s Law.
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