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I. INTRODUCTION

On Tuesday, December 18, 2007, the Committee on Governmental Operations, chaired by Council Member Simcha Felder, will consider Proposed Int. No. 651-A (“proposed bill”), a proposed bill to amend the administrative code of the City of New York (“Code”), in relation to campaign finance.  The Committee conducted a hearing on a prior version of this bill on Thursday, December 6, 2007, during which the Committee received testimony from the Administration, the New York City Campaign Finance Board  (“Board”), good government and advocacy groups and members of the public.  Based on testimony received at that hearing and further review of the proposals, Proposed Int. No. 651-A was amended to further strengthen and clarify the proposals.

In June 2007, this Committee considered and passed Proposed Int. No. 586-A, which made various structural and procedural changes to the New York city charter and the administrative code of the city of New York to further strengthen New York City’s campaign finance system.  Mayor Bloomberg signed Proposed Int. No. 586-A into law on July 3, 2007 as Local Law 34 of 2007 (“Law”).  


In order to address some of the inadvertent errors in the Law, the Committee is considering the proposed bill, which would amend the Campaign Finance Act (“Act”) to ensure that: (i) the contribution limits applicable to those doing business with the city apply for an entire election cycle, meaning a primary and general election, and not for each election; (ii) the new matching level of 6:1 up to $175 will be retroactively applied to all matchable contributions raised for the current election; (iii) during special and run-off elections those that are doing business with the City may only give one-half of the applicable doing business contribution limit; (iv) the exemption from the doing business restrictions for affordable housing developers would only apply to landlords accepting Section 8.  In addition, the bill would authorize the department of housing preservation and development (“HPD”) to consider the significance of the affordable housing program and the degree of discretion by city officials in determining which actions, transactions and agreements shall and shall not constitute such business dealings; and to (v) clarify some of the Law’s provisions.  


In addition, the Administration has experienced some technical difficulties with the Law. Accordingly, the Administration is requesting amendments to the Law to:  (i) delay the application of the doing business contribution cap on those who act in a “senior managerial capacity” until July 2008 because they are experiencing difficulty in obtaining this information from current City contractors and franchise and concession holders; (ii) create a mechanism to waive compliance with the “business dealings with the City” requirements in cases where a vendor refuses to disclose Vendex information, but the City needs to contract for goods, services or construction in emergency situations, for security-related reasons or goods, services or construction essential to government operations; and (iii) exempt those whose property is being taken by the City via eminent domain from the doing business contribution limits.

II. BACKGROUND


The Campaign Finance Program was established in 1988 to increase participation in the electoral process regardless of access to wealth, and to reduce undue influence by small concentrations of large contributors and special interests.
  Since the Program’s inception, it has proved to be a successful campaign finance program and a model for the nation.  


Pursuant to Charter section 1052, the Campaign Finance Board is composed of five members,
 who are responsible for administering the Program in accordance with the Act, which is contained in Chapter 7 of Title 3 of the Code.  The Board’s powers are enumerated in subdivisions (5) through (12) of section 1052 of the Charter and throughout the Act.  The Board’s powers include, among other things, the power “to audit and examine all matters relating to the performance of its functions and any other matter relating to the proper administration of this chapter and of chapter 8 of title 3 of this code.”
  

III. PROPOSED INT. NO. 651-A

Section one of the proposed bill would amend the definition of “business dealings with the city” contained in subdivision 18 of section 3-702 of the Act to clarify some of its provisions and exempt certain activity from the definition.  Specifically, the bill would clarify that for purposes of the definition of “business dealings with the city,” an “emergency contract or a contract procured through publicly-advertised competitive sealed bidding” would not be included in contracts covered by this definition.  

In addition, the proposed bill would clarify that certain actions, transactions and agreements to provide affordable housing are not “business dealings with the city.”  Specifically, the proposed bill would clarify that the exemption from the doing business restrictions for affordable housing developers applies to landlords accepting Section 8.  In addition, the proposed bill would authorize HPD to consider the significance of the affordable housing program and the degree of discretion by city officials in determining which actions, transactions and agreements shall and shall not constitute such business dealings.  The purpose of this amendment is to ensure HPD’s rules applicable to those who provide affordable housing clearly delineate who would be and would not be considered doing business with the City. 

Section one of the proposed bill would also clarify that for purposes of determining the term of the business dealings with the city with respect to contracts, in the case of “purchase contracts for goods,” the term shall be one year from the date of such purchase.  

Post-enactment of the Law, the Administration raised concerns about the City’s ability to procure essential goods, services or construction such as those necessary for security or other essential government operations in cases where a vendor refuses to comply with the requirements of Vendex necessary to include such person in the doing business database. To address this concern, the Administration recommended an amendment to the Law permitting the city chief procurement officer to promulgate rules to create a process by which a person “may apply to the city chief procurement officer for a waiver from inclusion in the doing business database.”  Such rules would require the city chief procurement officer to “transmit to the board a copy of any application for a waiver.”  Further, the proposed bill would provide that any such waiver could not be granted until the expiration of ten days from the date such application is received by the board.  The proposed bill would also require that a “waiver may be granted only after substantial efforts have been made by the chief procurement officer to obtain the information required by this law” and upon a finding that it is in the best interests of the City, which shall be based on a determination that “(i) there is a compelling need to obtain such essential goods, services or construction from the person seeking the exemption and (ii) no other reasonable alternative exists in light of such considerations as cost, uniqueness and the critical nature of such goods, services or construction to the accomplishment of the purchasing agency’s mission.”  The proposed bill would provide that such “a waiver may be granted when a person is doing business with the city by virtue of the city’s exercise of its powers of eminent domain.”  Finally, the proposed bill would require that the grant of a waiver be posted on the City’s and the Board’s website in publicly accessible locations.

Section one of the proposed bill would also amend subdivision 20 of section 3-702 of the Act to clarify that the phrase “senior managerial capacity” means a “high level supervisory capacity…in which substantial discretion and oversight is exercised over the solicitation, letting or administration of business transactions with the city, including contracts, franchises, concessions, grants, economic development agreements and applications for land use approvals.”

Section two of the proposed bill would amend subdivision 1-a of section 3-703 to clarify the permissible contribution limits that participating candidates may accept from those with business dealings with the City.  The Law provided that participating candidates would be permitted to accept contributions from those with business dealing with the city for “such election.”  This drafting inaccuracy would have permitted a participating candidate for city council to accept two contributions totaling two hundred and fifty dollars each from a person with business dealings with the city, one for the primary election and another for the general election.  This was not the intent of the drafters in negotiating and drafting the Law.  This amendment would correct this error and ensure that similar to the limits applicable to non-doing business contributions, a candidate may only accept the applicable contribution limit from a person with business dealings with the city for “all covered elections held in the same calendar year.”  

In addition, section two of the proposed bill would specify that in cases of a run-off primary, additional day for voting pursuant to state election law, special election to fill a vacancy, run-off special election to fill a vacancy, delayed or otherwise postponed election, or election held pursuant to court order which is a covered election and in which the candidate seeks nomination for election or election the candidate may only accept one-half of the applicable doing business contribution limit.  This amendment ensures that the doing business contribution limits applies in the same manner as the non-doing business contribution limits in a run-off election, special election to fill a vacancy, etc.  

Section two of the proposed bill would also amend subdivisions 1-a and 1-b of section 3-703 of the Act to clarify that for purposes of those subdivisions the phrase “senior managerial capacity” means a “high level supervisory capacity…in which substantial discretion and oversight is exercised over the solicitation, letting or administration of business transactions with the city, including contracts, franchises, concessions, grants, economic development agreements and applications for land use approvals.”

Sections three through ten of the proposed bill would amend various sections of the Law to address minor technical and grammatical errors to make the language clearer. 

Section eleven of the proposed bill would amend paragraph (a) of subdivision 2 of section 3-705 of the Act to adjust the maximum matching funds claim per contributor that a participating candidate would receive for each matchable contribution in the case of a special elections to five hundred twenty-two dollars.  The purpose of this amendment is to ensure that the Board’s software is able to process these matching claims and that campaigns solicit contributions in whole dollar increments.

Section twelve of the proposed bill would amend subdivision seven of section 3-705 of the Act to make minor technical and grammatical changes to the provisions regarding any participating candidate’s signed statement attesting to the need for additional public funds.  

Sections thirteen and fourteen of the proposed bill would amend paragraph (a) of subdivision 1 of section 3-706 of the Act to round the expenditure limits applicable to each primary election, special election to fill a vacancy, and general election to the nearest thousand, which is the way the cost of living adjustment is applied to the expenditure limits and the way the Board has historically treated increases in the expenditure limits.  

Sections fifteen through twenty-one of the proposed bill would amend various sections of the Law to address minor technical and grammatical errors to make the language clearer.    

Sections twenty-two and twenty-three of the proposed bill would amend subparagraph (iii) of paragraph a of subdivision 3 of section 3-706 and subparagraph (iii) of paragraph b of subdivision 3 of section 3-706 to clarify that the Law’s bonus match provisions are applicable to elections occurring after January 1, 2008 regardless of when the underlying contribution was raised.  Section twenty-three of the proposed bill would correct a drafting error in the Law by amending subparagraph (iii) of paragraph b of subdivision 3 of section 3-706 to ensure that in cases where a participating candidate’s opponent spent, contracted or has obligated to spend, or has received in loans or contributions, or both, three times more than the applicable expenditure limit, the principal committee would receive public funds in an amount not to exceed one hundred twenty-five percent of the expenditure limitation for such office.  The Law, in error, specified that a participating candidate would receive public funds in an amount not to exceed two-thirds of the expenditure limit, however the two-thirds limit is applicable in cases where a participating candidate’s opponent has spent, contracted or has obligated to spend, or has received in loans or contributions, or both, an amount that exceeds half the applicable expenditure limit.  

Section twenty-four of the proposed bill would amend paragraph (a) of subdivision 2 of section 3-703 of the Act to change the threshold for eligibility for public funding for participating candidates in a primary or general election, or special election to fill a vacancy, to mirror the new maximum matching fund claim of one hundred seventy-five dollars.  Accordingly, in order for a participating candidate to qualify to receive public funds the participating candidate would be required to raise the specified number of contributions (applicable to the office that the participating candidate is seeking) from the specified number of contributors in denominations of one hundred seventy-five dollars, not two hundred fifty dollars.  Thus, beginning on the effective date of this local law, matchable contributions comprised of sums of up to one hundred seventy five dollars or less will count towards the eligibility threshold in the law.  

Section twenty-five of the proposed bill would amend the Law’s effective date provisions in several respects.  First, this section of the proposed bill would repeal section thirty-eight of the Law, which mandated that the new 6:1 matching ratio not take effect until thirty days after the first component of the doing business database was certified.   Instead, section twenty-six of the proposed bill would amend section forty-one of the Law by renumbering it section forty and require that the sections of the Law relating to the new matching provisions take effect on January 1, 2008, “for all elections held on or after such effective date and shall be applicable to all public funds claims for elections held on or after such effective date, regardless of whether the claim for public fund was submitted prior to the effective date.”

Second, at the request of the Administration, section twenty-five of the proposed bill would delay the implementation of the “senior managerial capacity” components of the doing business database with respect to a city contract or a city franchise or concession until the second phase of implementation of the doing business database – one year from the effective date of the Law.  
Third, section twenty-five of the proposed bill would address an error in the Law with respect to the deadline for certification of the lobbyist component of the doing business database.  Although it was intended that the deadline for certification of the lobbyist component of the doing business database would be six months from the effective date of the Law, in error, this language was not included.  Accordingly, section twenty-five of this bill would specify that the deadline for certification of the lobbyist component of the doing business database would be six months from the enactment of the Law.

Fourth, section twenty-five of the proposed bill would make various other technical and grammatical amendments to the Law to clarify the language and numbering of the sections. 

Finally, section twenty-seven of the proposed bill states that the bill would become effective immediately.  

�











� See Proceedings of the Council of the City of N.Y., Int. No. 906-A of 1987, enacted as Local Law 8 of 1988 (codified as N.Y.C. Charter, ch. 46 and N.Y.C. Admin. Code, title 3, ch. 7).


�See New York City Charter §1052 (2005).


�See Administrative Code of the City of New York §3-710(1) (2005).
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