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INT. NO. 186:
By:  Council Members Gerson, The Speaker (Council Member Miller), Brewer, Jackson, Stewart, Lopez, Yassky, Gentile, Clarke, Palma, Gonzalez, Reyna, James, Monserrate, Perkins, Barron, Avella, Reed, Quinn, Vann, Serrano, Seabrook, Nelson, DeBlasio, Koppell and Martinez.

TITLE:
To amend the administrative code of the city of New York, in relation to creating a right of first refusal and an opportunity to purchase.

ADMINISTRATIVE CODE:
Amends Title 26 by adding a new Chapter 9.

BACKGROUND AND INTENT:

The increasing scarcity of affordable housing in the City makes it critical to preserve existing subsidized housing units.  Private owners are currently electing to prepay subsidized mortgages or to opt out of project-based subsidy programs at an alarming rate.  Once they are no longer bound by the constraints imposed by such programs, many owners put their buildings up for sale, while others raise rents to market levels. In either situation, low- and moderate-income tenants lose the protections offered by these programs as the buildings open to market rents.

One in ten federally subsidized assisted rental housing units in New York City has been or is in the process of being removed from the affordable housing stock, according to data compiled by the Community Service Society
.  Compounding this problem, the federal government has drastically eliminated or reduced funding for programs of this type that were designed to promote the preservation of subsidized housing.  In the face of such conversions from affordable housing to market rate housing in other jurisdictions, some local and state governments have enacted legislation granting a right of first refusal to purchasers who will maintain the buildings as housing for low- and moderate-income residents.  Int. No. 186 would provide a mechanism to help safeguard against the loss of affordable housing and to ensure that the assisted rental housing stock is maintained for the people of New York.  This bill would give tenants in certain developments a right of first refusal and an opportunity to purchase the property where they reside in order to preserve the property as low- or moderate-income housing while simultaneously providing such a right of first refusal and an opportunity to purchase to the City via the Department of Housing and Preservation.  These developments include Mitchell-Lama developments, project-based Section 8 developments, as well as certain other developments receiving government subsidies and assistance or developments where there is an existing agreement to maintain rent restrictions after the program’s original expiration date.

Int. No. 186:

Bill section one contains a declaration of legislative findings and intent.

Bill section 2 creates a new Chapter 9 entitled “Right of First Refusal and Opportunity to Purchase” in Title 26 (sections 26-801 through 26-806) of the Administrative Code of the City of New York.

Section 26-801 would provide new definitions that would apply to this Chapter.  The terms defined are as follows:

“Affordable” shall mean housing which does not cost the tenants of a dwelling unit more than thirty percent of their annual gross household income.
“Appraised value” shall mean the value as determined by a majority vote of an advisory panel of three appraisers who shall perform such appraisal in accordance with the uniform standards of professional appraisal practice.

“Assisted rental housing” shall mean a privately-owned multiple dwelling or development in which the majority of rental units therein are subject to federal, state or city income eligibility restrictions and in which such rental units are controlled, regulated or assisted by a federal, state or city agency pursuant to a regulatory agreement or rental assistance agreement designed to make such rental units affordable on a project-based basis.  Assisted rental housing programs shall include, but not be limited to:

(1) any program created, administered, or supervised by the city or state under article II or article IV of the Private Housing Finance Law;

(2) any program providing project-based assistance under section eight of the United States Housing Act of 1937, as it may be amended from time to time;

(3) mortgage insurance programs under sections 207, 221, 232 or 236 of the National Housing Act, (12 U.S.C. 1701 et seq.), as they may be amended from time to time; and

(4) any of the above, or any other assisted rental housing program in which the owner and the tenant association have agreed to impose rent restrictions after the program’s original expiration date and such agreement is in force at the time that this section is enacted.

“Bona fide purchaser” shall mean a person or entity that has tendered a good-faith offer to purchase the assisted rental housing, and whose offer the owner has decided to accept.

“Conversion” or “convert” shall mean the sale, transfer, mortgage pre-payment, program withdrawal, opt-out or any other action with regard to assisted rental housing that would result in the termination of a multiple dwelling’s or development’s status as assisted rental housing.

“Department” shall mean the department of housing preservation and development.

“Financial assistance” shall mean any benefits received as a result of an assisted rental housing program that act to maintain affordable rents in the assisted rental housing.

“First opportunity to purchase” shall mean the right to submit an offer to purchase assisted rental housing before such assisted rental housing becomes subject to conversion by any act of the owner or by the unavailability of any assisted rental housing program used to support such assisted rental housing.

“Notice” shall mean a written statement, sent by first class mail by the owner to each tenant, the tenant association, and the department, of the owner’s intent to convert assisted rental housing.

“Right of first refusal” shall mean the right to purchase the assisted rental housing at the higher of its appraised value or the amount offered by a bona fide purchaser.

“Tenant” shall mean a resident of assisted rental housing, who is eighteen years of age or older, and who lives in a dwelling unit within such assisted rental housing pursuant to a lease recognized by either the department, the owner of such assisted rental housing or a court of competent jurisdiction.

“Tenant association” shall mean a group of tenants that has formed a not-for-profit corporation, cooperative corporation, or other entity pursuant to the not-for-profit corporation law or the business corporation law and that represents tenants residing in at least a majority of the dwelling units within the same assisted rental housing.

“Owner” shall mean any person or entity, or combination of such persons or entities, or any agent of such persons or entities, that has a controlling interest in assisted rental housing at the time such assisted rental housing becomes eligible for conversion.

“Qualifying not-for-profit corporation” shall mean a not-for-profit corporation whose purposes include the acquisition and management of affordable housing.

It should be noted that the definition of the term “assisted rental housing” provides the basis for identifying the housing or housing developments for which the rights and opportunities created by this bill may be imposed.

Section 26-802 is intended to insure that early notification of an impending conversion was provided to the tenants of a housing development, the tenant association, as such term is defined in this bill, and to the Department of Housing Preservation and Development (HPD).

Pursuant to subdivision (a) of section 26-802, the bill would require that a notice shall be provided at least 18 months prior to any action by an owner that will result in the conversion of assisted rental housing.  Such notice shall also state the assisted rental housing program or programs to which the assisted rental housing is subject, the anticipated date of the expiration of any rental restrictions that will or may result in conversion, the current rent and the anticipated new rent for the unit, if known.  The notice is to include the following:  (1) Two recent inspection reports in accordance with the bill provisions, (2) a report of the income and expenses for the previous 12-month period, (3) an itemized list of apartment sizes, and (4) the dollar amount of the outstanding mortgage.

Subdivision (b) of section 26-802 requires that another written notice be provided by the owner to the tenants, the tenant association and HPD at least 90 days before the owner enters into a contract for the sale or transfer of any assisted rental housing that will result in the conversion of such assisted rental housing.  This notice shall also include the amount of any offer made by a bonafide purchaser.

Subdivision (c) of section 26-802 mandates that a written notice be provided by the owner to the tenant association and HPD within 15 days of the date that the owner becomes aware that the assisted rental housing program will be discontinued or that funds from the program will be reduced or eliminated.

Subdivision (d) of section 26-802 provides the mechanism by which an advisory panel is to be convened by HPD.  This panel is to be convened within 30 days of HPD’s decision or the tenant association’s decision to submit an offer to purchase the property or to assert the right of first refusal pursuant to the provisions of this bill.  The advisory panel is to be comprised of three appraisers, one selected by the owner, one by the tenant association and one selected by mutual agreement.  HPD is authorized to select the third appraiser in the event that an appraiser cannot be selected by mutual agreement.  HPD is also authorized to select the appraiser when either the owner or the tenant association fails to timely select an appraiser.  The bill mandates HPD to promulgate rules for the timely determination of the appraisal value and to make such determination public within 30 days of the convening of the appraisal panel.

Subdivision (e) of section 26-802 attempts to address a number of potential federal or state pre-emption concerns by providing that nothing in this section shall be interpreted as requiring owners to keep a multiple dwelling or development subject to a supervening statute or program for a period in excess of the expiration date allowed by the supervening statute or program.  Where there is an applicable supervening statute or program that has a notice requirement substantially similar to any notice requirement of this section, then the period of notice required under this section shall govern.  In the event that the notice required by this section requires more information than is required by a supervening statute or program, then such additional information shall be provided within the time period established by the supervening statute or program.  The department shall promulgate rules for various types of assisted rental housing programs to clarify the time period and the format for the different notice provisions as necessary.

Under bill section §26-803, the tenant association and HPD, respectively, may exercise the first opportunity to purchase the assisted rental housing at or above the appraised value, following the owner’s issuance of any notice pursuant to subdivision (a) or subdivision (c) of §26-802 of this chapter.  This first opportunity to purchase shall expire 90 days after the date that the notice was sent, however, the period may be extended by mutual agreement between the party seeking to exercise the opportunity to purchase and the owner.  Such right of first opportunity to purchase is assignable to a qualifying not-for-profit corporation.  An offer to purchase, made pursuant to this provision, shall be accepted by the owner.  In the event that there is simultaneous interest in exercising the first opportunity to purchase, the right of the tenant association and its assignee, if any, shall have the first priority.

New section 26-804 grants a right of first refusal to the tenant association of a development and to HPD.  The right may be exercised throughout the 90-day period described in subdivision (b) of §26-802 for the purpose of seeking to purchase such assisted rental housing at the higher of its appraised value or the price offered by a bona fide purchaser.  The right of first refusal is waived if not acted upon within such 90-day period.  An additional 90-day period is permitted if the tenant association or HPD provide a written statement within the initial 90-day period of its intent to exercise its right of first refusal.  Such second 90-day period may be further extended by mutual agreement between the tenant association or HPD, as applicable, and the owner.  The tenant association or the department may assign its right of first refusal to a qualifying not-for-profit corporation during any period within which the right of first refusal may be exercised.  Where there is a simultaneous interest in exercising the right of first refusal, the right of the tenant association and its assignee, if any, shall have the first priority.

Nothing in this section shall prevent the owner of any assisted rental housing from deciding not to convert such assisted rental housing, thereby rescinding all notices that may have been issued and first refusal rights.  Furthermore, the bill concedes that there is no a right of first refusal when a bona fide purchaser, by contract or other written agreement with the seller, agrees to maintain the property as assisted rental housing.

Pursuant to section 26-805, upon the conversion of a property, an owner or purchaser would be mandated to permit the current tenant or tenants to remain in their respective dwelling units for the longer of six months from the effective date of the conversion or until the tenant’s lease expires, and at the same rent as before such conversion.  Such owner or purchaser may, with the agreement of the tenant or tenants, relocate such tenant or tenants to comparable units with comparable rents in accordance with procedures to be established by HPD.

Section 26-806 would authorize the imposition of a civil penalty of $500 per unit upon owners who fail to timely provide any notice required under Chapter 9.

Bill section 3 contains a severability clause to provide that if any clause, sentence, paragraph, section or part of this local law shall be adjudged by any court of competent jurisdiction to be invalid, such judgment shall not affect, impair or invalidate the remainder thereof, but shall be confined in its operation to the clause, sentence, paragraph, section or part thereof directly involved in the controversy in which judgment shall have been rendered.

Bill section 4 contains the enactment clause and provides that this local law would take effect sixty days after its enactment into law and to provide that the bill be applicable to any assisted rental housing, as defined in section 26-801 contained in bill section 2, that has not already completed the conversion process as of the third day of December 2003.  The Commissioner of Housing Preservation and Development shall take all actions as necessary for the implementation of this law prior to such effective date.

Technical correction:

There is a typographical error in bill section 2 concerning the reference to the New York State Division of Housing and Community Renewal (DHCR) within section 26-802 at paragraph (1) of subdivision (a) which improperly misspells the word “division” as “divisiont.”
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