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Oversight: One in Three Civil Service List Rules
On Tuesday, May 4, 2004, the Committee on Civil Service and Labor, chaired by Council Member Joseph P. Addabbo, Jr., will hold a hearing to review the one in three civil service list rules.  Invited to testify are the Department of Citywide Administrative Services, Organization of Staff Analysts, and union officials who are affected by the one in three civil service list rules.

Background:


In New York State, the merit system of civil service is found in the State Constitution. Article V, section 6 of the Constitution states:

Appointments and promotions in the civil service of the State and all of the civil divisions thereof, including cities and villages, shall be made according to merit and fitness to be ascertained, as far as practicable, by examination which, as far as practicable, shall be competitive… 

The state's Civil Service Law (CSL) implements this mandate of the State Constitution. It applies to state as well as municipal employment. The law is in place to help ensure that the hiring process is competitive and fair. Municipalities each have their own rules to implement the state CSL.  In New York City, those rules are set by the New York City Civil Service Commission, and administered by the Department of Citywide Administrative Services (DCAS).


Generally, the City uses examinations to measure a potential candidate's “merit” and “fitness” for a particular position. Taking an examination is the start of the hiring process for a person seeking a job with the City.   After each exam, DCAS establishes an “eligible to hire” list.  This list consists of all candidates who passed the exam by rank order and is available to each City agency with open positions in the corresponding title. Usually a list is active for four years.  CSL §56.   Candidates are contacted for interviews as the needs of these agencies require.  


State CSL provides that an appointment or promotion from an eligible list to a position in the competitive class is made by the selection of one of the three persons certified as standing highest on the list, a procedure known as the one-in-three rule.  CSL §61(1).  The person who is the highest in rank on the list does not possess any mandated or legal right to be appointed or promoted.  Although appointments and promotions in the civil service are to be made according to merit and fitness ascertained, so far as practicable, by competitive examination, case law indicates that other factors, aside from examination performance, can be taken into account in making civil service appointments or promotions from an eligibility list.  For example, in Ruskin v. Ward, 167 A.D.2d 161, 561 NYS2d 241 (1st Dept. 1990), the court ruled that the New York City Police Commissioner did not have to promote an officer who passed the sergeant’s exam where such officer had excessive sick leave and citizen complaints for the use of excessive force. 

The CSL §60 provides that when an eligible person is “considered but not selected” for appointment or promotion, and another person is given that position, written notice must be given of the non-selection.  CSL  §61(3) provides that “in a city containing more than one county, persons on an eligible list who are made ineligible for further certification pursuant to a rule of the appropriate municipal commissioner shall be given or sent written notice of such ineligibility.”  This part of CSL §61(3) applies to the City of New York.  As such, the Commissioner of DCAS has the authority, pursuant to Rule IV of the Personnel Rules and Regulations of the City of New York (PRR), to make a person ineligible.  Rule IV of the PRR states that when an eligible person is considered for appointment or promotion and not selected three times, that person will be removed from the list.  However, an agency does have the discretionary authority to request the Commissioner of DCAS to restore a removed person to the list in order to be certified for consideration for appointment or promotion.

When an eligibility list contains less than three names, a provisional appointment can be made, pending a new examination.  Provisional appointees on an eligible list that has expired are eligible for permanent appointment if they are among the top three on the new eligible list. Some unions maintain that some agencies are refusing to restore names to the agency’s eligibility list, preferring to hire provisional employees.
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