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A Local Law to amend the administrative code of the city of New York, in relation to requiring the Administration for Children’s Services to review strategies and create a plan of action to protect children who qualify for Special Immigrant Juvenile Status.

Introduction
On Tuesday, March 2, 2010, the Committee on Immigration, chaired by Council Member Daniel Dromm, will hold a hearing on Introductory Bill Number Three (“Int. No. 3”), a Local Law to amend the administrative code of the city of New York, in relation to requiring the Administration for Children’s Services to review strategies and create a plan of action to protect children who qualify for Special Immigrant Juvenile Status.  The Committee invited the Mayor’s Office of Immigrant Affairs, the Administration for Children’s Services, and immigration advocates and interested members of the community to provide testimony at today’s hearing.
Background
New York City’s Administration for Children’s Services (ACS) provides child welfare services to families and children in New York City regardless of citizenship status.
  The child welfare services provided by ACS include child protective, preventive and foster care services.
  According to ACS there were 15,965 children in the foster care system as of November 2009.
  Some of the children placed into ACS’s care are undocumented immigrants and may be eligible for Special Immigrant Juvenile Status (“SIJS”).  ACS is responsible for aiding these children in obtaining SIJS in order for them to become eligible for adjustment of status and to obtain benefits, such as the ability to work and receive student loans. Determining which children may be undocumented and therefore eligible for SIJS is often difficult because undocumented youth, like undocumented adults, are hesitant to disclose their status for fear of deportation.  Additionally, undocumented children may not know their status because they were brought to the United States at a young age.  Because immigrant children pose a special challenge to ACS staff, ACS provides special training to all staffers, including child protective staff, attorneys and foster care directors.
  The New York City Council has held hearings since 2006 on ACS’s efforts to identify and assist children who qualify for SIJS.  The Council received testimony from ACS as well as immigration and child welfare advocates who work with immigrant youths and ACS on a regular basis.  Since the City Council’s first hearing on this issue there have been some changes to the federal law that have expanded the class of young people who may be deemed SIJS-eligible.  Additionally, on January 20, 2010, Mayor Bloomberg announced the merger of the City’s Department of Juvenile Justice (DJJ) into ACS.
  DJJ has custody of juvenile offenders between the ages of 11 and 16 as they await trial and sentencing.
  In FY2009, DJJ admitted 5,833 juveniles into its custody.
  This has resulted in an increase in the general population that ACS must serve as well as a potential increase in the number of SIJS-eligible children within its care.  

Special Immigrant Juvenile Status
The federal Immigration Act of 1990
 established special immigrant status for non-citizens “declared dependent on a juvenile court in the United States.”
  This statute was most recently amended by the Trafficking Victims Protection Reauthorization Act of 2008 (“TVPRA”), expanding the definition of a special immigrant juvenile.
  Prior to the amendments under the TVPRA, in order to qualify for SIJS, an applicant would have had to establish that he or she was (i) under 21 years of age; (ii) unmarried; (iii) declared dependent on a juvenile court; (iv) deemed eligible for long-term foster care by the juvenile court due to abuse, neglect, or abandonment; and (v) found best served by not being returned to his or her country of origin.
  Now, an immigrant juvenile can be deemed eligible for SIJS if “reunification with [one] or both of the immigrant’s parents is not viable due to abuse, neglect, abandonment, or a similar basis found under State law” and he or she is either:

(i) declared dependent on a juvenile court; 

(ii) legally committed to, or placed under the custody of, an agency or department of state by a juvenile court; or 

(iii) placed under the custody of an individual or entity appointed by a state or juvenile court.

As a result of these changes, Family Courts have increased flexibility to make the appropriate findings for minors because they can rely on state law and because findings can be made against one parent, rather than both parents.
  These changes will likely result in a larger number of children being eligible for SIJS.
  
Based upon the receipt of SIJS classification, a young person becomes eligible for adjustment of status and may apply for lawful permanent residency, which confers additional rights to authorized employment within the United States and eligibility to naturalize after five years.
  An immigrant child who successfully adjusts his or her status as a result of SIJS classification may receive all of the benefits of lawful permanent residence.
 

Local Treatment of SIJS-Eligible Children
On August 19, 2008, the New York State Office of Children and Family Services, with the assistance of ACS,
 issued an Administrative Directive notifying local departments of social services and voluntary authorized agencies that SIJS eligibility must be assessed for youth in foster care who are neither U.S. citizens nor lawful permanent residents.
  The Administrative Directive indicates that SIJS should be pursued wherever appropriate and emphasizes the importance of filing a timely application.
  The Administrative Directive further states that SIJS applications must be completed before youth leave foster care.
  

Consistent with the Administrative Directive, ACS issued its own policy on SIJS in August 2009 in an effort to ensure that children do not leave foster care without being considered for SIJS.
  This policy provides: (i) a list of indicators to be used by foster care provider agencies to determine immigration status of children; (ii) criteria for SIJS eligibility; and (iii) an outline of the SIJS application process.
  Additionally, the policy explains that the fees associated with the SIJS application process are refundable by ACS.
  In compliance with the State’s Administrative Directive and ACS’s policy, when an ACS employee encounters a foster child who is neither a United States citizen nor a lawful permanent resident, he or she is supposed to refer that child to a legal services provider that has the ability to determine the child’s eligibility and provide assistance in legalizing the child’s status through completion of an SIJS application.
  ACS guidelines instruct employees to consult with immigration attorneys prior to a foster child’s discharge from foster care to “independent living” because discharge from foster care can impact an SIJS application.
 
In order to assist staff with the identifying and assisting undocumented children eligible for SIJS, ACS created the Director of Immigrant Services position in August 2005.
  Subsequently, ACS hired an Immigrant Advocate in 2008 to assist the Director of Immigrant Services on SIJS matters as well as other immigration and language assistance issues.
  In 2009, ACS hired a part-time Immigrant Youth Advocate to work with foster care agencies, immigrant youth in foster care and legal service providers on SIJS.
  As a result of grant funding, ACS was also able to hire graduate students to review foster care cases in order to identify immigrants in foster care.
  Students were able to review more than 1,500 cases and identified approximately 150 children in the care of ACS who might be eligible for SIJS benefits. In October of 2009, ACS stated that it planned to review “all cases of foster care youth ages 12 and above” by the end of 2009 in an effort “to ensure that all immigrant youth are identified and referred for legal services.”
  In an effort to ensure that staff at all levels are aware of SIJS and the importance of identifying eligible children as early as possible, ACS provides a variety of trainings.  ACS includes information on SIJS in trainings prepared for child protective staff and new attorneys in its Family Court Legal Services division.
  ACS makes trainings focused on immigrant issues available to all staff, including foster care agency staff.
  Lastly, training specifically on SIJS is provided at quarterly meetings with foster care directors.
  

Concerns about the Treatment of SIJS-Eligible Children by ACS
As recently as October 2009, advocates agreed that ACS needed to do more to help non-citizen children in its care.  For example, advocates expressed the following concerns:

· Foster care contract service providers lack “information, knowledge, resources, technical assistance and support…in the area of immigration relief for their clients.”
  Many have no knowledge of SIJS at all.

· There is no reliable, systematic mechanism for identifying SIJS-eligible children.

· Young people in foster care are often identified as being eligible for SIJS benefits only after they miss out on educational and work related opportunities or when they are about to age out of foster care.

· Obtaining birth certificates and passports for SIJS applications is challenging and in many cases there is little cooperation from foster care agencies throughout the SIJS application process.

· Young people often sign themselves out of foster care at 18 years of age, unaware of their immigration status and/or unaware of the need to remain in foster care until their status has been adjusted through the SIJS application process.

Advocates put forward a number of suggestions on what ACS could do to help non-citizen children in its care.  For example, they suggest that ACS create an accurate and efficient system of identification to determine SIJS-eligible children in its care and to coordinate immigration services for those children.
  ACS has also been asked by advocates to include “country of birth” as required field in every child’s case file in order to prevent children from being discharged or aging out without the opportunity to apply for SIJS.
  Advocates also recommended that ACS create a SIJS unit with full-time staff dedicated to providing SIJS-related services, including identification of foreign-born children and mandatory training for staff and contract agency case workers, among other things.

Int. No. 3
If enacted, Int. No. 3 would require ACS to designate an individual to establish an agency-wide plan to address the needs of SIJS eligible children in the custody and control of ACS.  The agency-wide plan would to determine how to identify SIJS eligible children in the custody of ACS as early as possible and how to aid such children in obtaining the necessary immigration services as soon as they are identified.  The plan would include a description of ACS’s (i) plan to identify and coordinate services for SIJS eligible children, (ii) policies relating to the identification of children who qualify for SIJS, (iii) training programs for employees and contract foster care workers and attorneys regarding SIJS, (iv) structure and operation, including the position of the Director of Immigration Services, and (v) requests for proposals for foster care contract agencies in order to develop uniform contract requirements regarding SIJS identification and coordination of immigration services.  

Effective Date

This local law would take effect ninety days after enactment into law.
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A LOCAL LAW

To amend the administrative code of the city of New York, in relation to requiring the Administration for Children’s Services to review strategies and create a plan of action to protect children who qualify for Special Immigrant Juvenile Status.

Be it enacted by the Council as follows: 

 Section 1. Legislative findings and intent.  Special Immigrant Juvenile Status (SIJS) is available for undocumented children in the custody and care of child welfare services.  SIJS is a statutory provision included in the Federal Immigration Act of 1990, which, if applied for in a timely manner, enables certain undocumented young people to become permanent residents and to obtain green cards.  SIJS presents the opportunity for immigrant children to live in the United States and take advantage of the various opportunities available to lawful United States residents.  Based on information provided to the Council by the Administration for Children’s Services (ACS), it is unclear whether ACS is adequately servicing the population of undocumented immigrant children that are under its care.


The Council finds that in order to ensure that the ACS is adequately servicing those children, it is necessary for ACS to ensure that immigration relief is a factor in permanency planning for undocumented youth.  The Council finds that, although ACS has made great strides to address the immigration needs of children in its care, there continues to be a serious lack of information, knowledge, resources, technical assistance and support provided to contract service providers in the area of immigration relief for its clients.  The Council finds that the creation of a plan within ACS is necessary in order to create an accurate and efficient system of identification, and to coordinate immigration services in order for ACS to meet its obligation to protect the rights of immigrant children.  This will help ensure that all SIJS-eligible children have the opportunities that they deserve.


§2. Chapter nine of title 21 of the administrative code of the city of New York is amended by adding a new section 21-904 to read as follows:

§ 21-904 Special Immigrant Juvenile Status Plan within the Administration for Children’s Services.  a. ACS shall designate an individual responsible for creating a plan to provide services to Special Immigrant Juvenile Status (“SIJS”) eligible children within the custody and control of ACS.  Such plan shall determine how to (i) systemically identify children within ACS that qualify for SIJS as early as possible, and (ii) assist such children in obtaining the immigration services they need as soon as they are identified.  Such individual shall report to the council, six months from the effective date of this local law, on ACS’s plan for accomplishing (i) and (ii) above.  
b. At a minimum, the plan shall include, but not be limited to, a description of (i) ACS’s plan to identify children who qualify for SIJS and coordinate immigration services for them; (ii) ACS’s policies relating to the identification of children who qualify for SIJS, including programs, procedures and memoranda; (iii) SIJS training programs for all ACS and contract foster care case workers and attorneys; (iv) the structure and operation of ACS’s offices, including the position of Director of Immigration Services; and (v) ACS’s requests for proposals for foster care contract agencies in order to develop uniform contract requirements regarding SIJS identification and coordination of immigration services.

§3.  This local law shall take effect in 90 days.

------------
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