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On October 2, 2013, the Committee on Education, chaired by Council Member Robert Jackson, will hold an oversight hearing on Significant School Changes: Closures, Reconfigurations and Community Notification.  Representatives from the Department of Education (DOE), union leaders, advocates, educators, parents and students have been invited to testify.  

Background

The Committee on Education previously held a hearing on April 19, 2012 regarding school co-locations focusing on concerns arising from DOE’s efforts to co-locate multiple schools in a single facility.
  Prior to that, on March 2, 2010, there was a joint hearing with the Committee on Oversight & Investigations, that focused on school closings and concerns about DOE’s implementation of new procedures regarding proposed changes in school utilization, including claims of lack of transparency, accountability and meaningful public participation.

The school governance law passed by New York State in August 2009 that renewed mayoral control of New York City schools, mandates public hearings and other procedures to increase opportunities for public input in decisions involving any proposed school closing or other “significant change in school utilization” including the phase-out, grade reconfiguration, re-siting, or co-location of schools.
  These changes in the law were largely prompted by criticism that the DOE had excluded parent and community voices in decisions about school closings and co-locations, among the most controversial elements of Mayor Bloomberg’s school reform efforts.  Since the Mayor gained control of the City’s school system in 2002, the DOE has closed, or is in the process of phasing-out, 164 schools, 157 traditional district schools and 7 charter schools.
  In addition, since 2002 the DOE has opened a total of 656 new district and charter schools, most of which have been co-located with other schools in existing public school buildings.
  The large numbers of school closings and co-locations have affected neighborhoods throughout the City, often generating tremendous community opposition.  Other changes that sometimes create controversy are grade reconfigurations, that is, the expansion or reduction of a school’s size by adding grades (e.g. going from 9-12 high school to 6-12 secondary school) or removing grades (e.g. going from a K-8 school, to a K-5 elementary).
Critics maintain that little has changed since the 2009 governance law was enacted, claiming that DOE continues to ignore public input and merely posts notices and holds hearings pro forma, while proceeding with predetermined decisions aided by the Panel for Educational Policy (PEP), a majority of whose members are mayoral appointees.  Indeed, the PEP has only failed to pass a few of the hundreds of proposals that have come before it, leading critics to charge that it is merely a “rubber stamp.”  Further, many parents, teachers, advocates and others contend that DOE has failed to adhere to the letter and spirit of the law as it pertains to public participation in decisions on changes in school utilization.
In recent months, criticism has escalated as the Bloomberg Administration has proposed more than 50 school siting plans that would not take effect until the 2014-2015 school year or beyond, well into a new Mayor’s term.
  Nearly half of those plans were already approved by the Panel for Educational Policy (PEP) last spring, while the rest are due to be voted on at two October PEP meetings.
  In the past, however, proposals for change in school utilization were typically made less than a year before they were to take effect, not 1-2 years in advance.  The Bloomberg Administration’s recent efforts to make school changes that don’t take effect until after the Administration ends, have generated growing resistance from critics who view these efforts as overreaching and have prompted a lawsuit by the United Federation of Teachers (UFT).
  
Today’s hearing will focus on issues and concerns about DOE’s implementation of procedures regarding proposed changes in school utilization, including whether DOE’s community notification and public participation efforts are sufficient.  The Committee will also consider stakeholder concerns regarding proposed changes in school utilization, particularly school closings and co-locations.
New York State Education Law 

Significant Changes in School Utilization under the 2009 School Governance Law

The 2009 school governance law gives the Chancellor the authority to “establish, control and operate new schools…or to discontinue any such schools and programs as he or she may determine; provided, however, that the Chancellor shall consult with the affected community district education council” prior to making any significant changes including (1) substantially expanding or reducing a school program within a community district, (2) utilizing a community district school or facility for a program or (3) instituting a new program within a community district.
  These changes include any proposed school closing or significant change in school utilization such as phase-out, grade reconfiguration, re-siting or co-location of schools.
  In the event of a significant change in school utilization, the Chancellor must prepare an Educational Impact Statement (EIS) that includes information regarding the proposed change such as:

· The current and projected pupil enrollment of the affected school.

· The prospective need for the school building.

· The type, age and physical condition of the school building and recent or planned improvements.

· The ramifications of the school closing or change in utilization.

· The initial costs and savings resulting from the school closing or change in utilization.

· The impact of the closing or significant change on students. 

· Information regarding the school’s academic performance, including whether the school has been identified as a school under registration review, a school requiring academic progress, a school in need of improvement, or a school in corrective action or restructuring status.

The EIS must be made publicly available via the DOE’s internet website and a copy must be filed with the city board (the PEP), the impacted community council, community boards, community superintendent, and school based management team at least six months in advance of the first day of school of the succeeding school year.
 

No sooner than 30 days, but no later than 45 days after the EIS is filed, the Chancellor must hold a public hearing jointly with the Community District Education Council (CDEC) to allow all interested parties an opportunity to present comments and concerns regarding the proposed changes.
  The Chancellor is responsible for ensuring that the notice for the hearing is “widely and conspicuously” posted “in such a manner that will “maximize the number of individuals who receive notice.”
  After receiving input from the affected community, the Chancellor may revise the EIS, and no sooner than 15 days after the revision is filed, must hold a public hearing on the revised EIS jointly with the CDEC and the school based management team.

Amended Charter School Act

In May 2010, the State’s Charter School Act was amended to raise the cap on the number of charter schools permitted statewide, as well as establish a new process to issue charters.
  The amendment also established new procedures for co-locations of charter schools in public school buildings in New York City.
  The procedures for charter school co-locations in New York City require the Chancellor to develop a building usage plan for each co-located charter school, which should include information on the actual allocation and sharing of classroom and administrative space, a proposal for the collaborative usage of shared resources, building safety, and communication and collaborative decision-making strategies.
  In addition, a shared space committee must be established in each public school building in which one or more charter schools are co-located with non-charter public schools.
  The shared space committee, comprised of the principal, a teacher, and a parent of each co-located school, shall conduct at least four meetings per school year, to review implementation of the building usage plan.
  An expedited appeal may be made to the New York State Education Commissioner regarding the determination to locate or co-locate a charter school in a public school building and the implementation of and compliance with the building usage plan.
  

Further, capital improvements or facility upgrades in excess of $5,000 made to a co-located charter school will require a matching capital improvement expenditure in each of the co-located non-charter public schools in the building.
  The matching expenditures for capital improvements to non-charter public schools within the same building must be made within 3 months of any improvements or upgrades made to the charter school.

DOE’s Policies and Procedures for Significant Changes in School Utilization
DOE’s policies and procedures for significant changes in school utilization conform to the requirements of State Education Law described above and are contained in Chancellor’s Regulation A-190: Significant Changes in School Utilization and Procedures for the Management of School Buildings Housing More Than One School.
  The regulation contains procedures for public review and comment on the Chancellor’s proposals for school closings and changes in school utilization, procedures for the management of public school buildings housing more than one school or program, and procedures for emergency school closings and significant changes in school utilization.
Chancellor’s Regulation A-190 (CR-A-190) contains procedures for public review and comment on the Chancellor’s proposals for school closings and changes in school utilization contains information about the required EIS, including EIS contents and timeline.
  In addition to the required EIS contents previously enumerated, the regulation specifies that EISs concerning charter school co-locations in an existing public school building must include the rationale as to why such public school building has been identified for the location of the charter school, as well as a “building usage plan” (BUP).
  The BUP must include, among other things, a breakdown of the allocation and sharing of classroom and administrative space and collaborative usage of shared resources and spaces (e.g. gym, cafeteria, library, playgrounds) between the charter and non-charter school(s).
  
Further, the CR-A-190 provision on procedures for public review and comment also delineates requirements (including scheduling, agenda and notice) for the joint public hearing by the Chancellor or his/her designee with the impacted Community Education Council (CEC) and the School Leadership Team (SLT) at the school that is the subject of the proposal.
  The Citywide Council on English Language Learners (CCELL) and the Citywide Council on Special Education (CCSE) shall be invited to participate in the joint public hearing, as well as the Citywide Council on High Schools (CCHS) in the case of proposals concerning high schools, and the District 75 (D75) Council in the case of proposals concerning a D75 school organization.
  Procedures for the approval of the proposal by the Panel for Educational Policy (PEP) are also spelled out, including the requirement that at least forty-five (45) days advance public notice be provided and that any revision to a proposal requires issuance of a revised public notice at least fifteen (15) days in advance of any PEP vote on the proposal.
  In addition, after the period for public comment has ended, the PEP must publish on the DOE’s website an assessment of all public comments received concerning the proposal at least 24 hours before the meeting at which the PEP will vote on the proposal.

The last provision of CR-A-190, on procedures for emergency school closings and significant changes in school utilization, permits the Chancellor to temporarily close a school or adopt a significant change in a school’s utilization on an emergency basis if he/she determines such action is immediately necessary “to preserve student health, safety, or general welfare.”
  The emergency action shall only remain in effect for up to six months, during which time the Chancellor must comply with the requirements of CR-A-190.
 
Issues and Concerns

Criticism persists that DOE continues to minimize parent and community voices in order to limit meaningful public participation in decisions regarding significant changes in school utilization.  Issues have also been raised concerning a lack of adequate community notification regarding proposals and hearings on school changes. In addition, controversy exists surrounding school closings and co-locations.  Each of these areas of concern is described in greater detail below. 
Meaningful Public Participation 
Despite changes in State law intended to increase parent and community input in decisions about changes to school utilization, there is a widespread view that DOE continues to resist public feedback.  Even though public hearings are required for significant changes in school utilization, advocates assert that the hearings are pro forma and that community views are not considered.  Little to no consultation with affected school communities contributes to feelings of suspicion and mistrust.
Notification Problems


There have been consistent complaints from parents in affected school communities about a lack of notice regarding proposals of, and joint public hearings on, school closings, co-locations or other significant changes in school utilization.  As previously noted, State law clearly requires that this information be widely disseminated to parents and other interested parties in affected school communities in order to facilitate the opportunity for public review and comment process.  While CR-A-190 already specifies some procedures for notification efforts by the Chancellor, including posting information on the DOE’s website as well as delivering or mailing a hard copy of notices to certain school officials, the regulation does not specify how parents and school communities are to be notified.  Instead, the regulation leaves notification of community stakeholders up to the Community Superintendents, which may lead to inadequate notification of stakeholders at affected schools.  Without adequate information and advance notice, parents and other interested parties are, in effect, excluded from participation.
School Closing Concerns

The measures used by DOE to evaluate schools, especially Progress Reports, have led to questions about the validity, reliability, fairness and usefulness of these school report cards, based primarily on State test scores, as a tool for evaluating school performance and for making high stakes decisions, such as school closures.  Advocates point out that inconsistencies between DOE’s criteria with those used by the State are confusing to parents and others.  Schools slated for closure by DOE based on Progress Reports are sometimes schools which are in good standing with the New York State Education Department and meeting their Annual Yearly Progress benchmarks under No Child Left Behind.

A successful lawsuit by the UFT and others in 2010, which overturned the closure of some schools, was based on criticism of DOE’s process, including inadequacy of notice, lack of information and transparency in the public hearing process and inadequacy of the EIS.  One of the specific allegations made by the plaintiffs was that DOE “simply prepared boilerplate EISs,” with insufficient detail and analysis of the impact of each specific school closing on students, the ability of other schools in the affected community to accommodate any dislocated students and the ramifications on the community.
  
Perhaps the most significant area of concern has to do with whether closing schools is sound education policy.  Critics contend that closing schools should be the last resort, and maintain that DOE has a responsibility to help struggling schools before proposing that they be closed or phased out.  They also point out that the schools targeted for closure serve disproportionate numbers of high needs students, including special education students and English Language Learners, who will be displaced by school closures and may drop out as a result.  A report by the Independent Budget Office (IBO) confirmed that, “[c]losing high schools usually had greater concentrations of high needs students, students from low-income households, over-age students and students living in temporary housing compared to non-closing schools in the same borough.
  
Other “collateral damage” created by the closing of large high schools was detailed in a report by the Center for New York City Affairs:

As the lowest achieving large schools were closed, thousands of students, particularly new immigrants and children receiving special education services, were diverted to the remaining large schools. In many cases, these schools were ill equipped to serve a large influx of challenging students. The graduation and attendance rates at these remaining large schools declined; in some cases, barely-functioning schools became failing schools and were subsequently closed.

This “domino effect” of school closings leading to surrounding schools becoming overcrowded with greater concentrations of high needs students and then being targeted for closure themselves, was cited by many educators and parents at hearings on the proposals.
Concerns have also been raised about the fiscal impact of school closings, including start-up costs for new schools as well as the cost of adding many more teachers excessed from closing schools into the Absent Teacher Reserve (ATR) pool.  For the above reasons, many advocates have called for a moratorium on school closings until a comprehensive independent analysis is completed showing the fiscal impact of these closures as well as the impact on students, surrounding schools and the wider community
Co-location Concerns

There is a lack of space for new schools in New York City, and many communities have overcrowded schools.  Under prior Mayoral Administrations, new schools were often “incubated” in space provided by collaborating partners, such as universities or community groups, or in leased space, before being moved into permanent school facilities.
  In contrast, DOE’s current practice places new district and charter schools directly into existing underutilized school buildings and into schools that are being phased out, but many maintain that it is done without adequate consultation with the receiving (“host”) school community, or adequate consideration of whether the site is appropriate.  Siting problems are exacerbated by what critics contend is DOE’s flawed methodology for calculating school capacity - the number of students each school can accommodate – which may not accurately reflect space conditions in a school, and can lead to poor decisions on co-locations.  
To accommodate a co-located school, the existing (host) school must often give up some of its regular classrooms as well as specialized instructional rooms such as libraries, science labs, or music and art rooms, for use by the new school.  In addition to classrooms, each school needs its own rooms for administration, student support and other services.  The additional space for administration and support services for multiple schools sharing a building is created largely by repurposing and/or subdividing existing offices, storage rooms and classrooms, resulting in an overall loss of instructional space.
  
When multiple schools share a building, new and sometimes serious problems can arise such as overcrowding, unsafe hallways, inadequate resources, friction over shared space, and a climate of mistrust.
  Also, schools have to compete for the use of common areas such as cafeterias, gyms, auditoriums, playgrounds and hallways.
  Scheduling challenges frequently occur, such as lunch periods that start too early or too late.  Charges of unfairness in resource distribution (such as when small classes are maintained in the new district or charter schools while class sizes in the host school may increase) are common and can further heighten tension.
  Co-locating schools of different levels, such as elementary with high schools, draw particular criticism and difficulties.  
Charter school co-locations often generate the most controversy.  As noted above, resource inequities may exist between co-located charter schools and their host district schools, fueling charges of separate and unequal educations as well the accusation that charters are favored by the Administration and DOE leadership.  Additionally, in a number of instances, expansion requests by district schools were denied so that the space could be used to open or expand a charter school.  
Recently, several charters have been proposed for or opened in middle class communities, in contrast with the purported goal of charter schools to provide high quality educational options for low-income, underserved communities.  In these instances, the charter co-location proposals have provoked controversy and opposition as people in these more affluent communities contend that there is no shortage of quality local school options.  
Conclusion
At today’s hearing, the Committee will review the DOE’s policies and procedures regarding significant changes in school utilization.  The Committee also expects to hear testimony from parents, students, educators, advocates, unions and others regarding their concerns and recommendations about proposed changes in school utilization, particularly school closings and co-locations.  
� See briefing paper of the New York City Council Committee on Education, “Oversight: Co-locations in New York City Public Schools,” April 19, 2012, available at � HYPERLINK "http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=1106716&GUID=A01BE5C1-B4EE-4B40-8F87-5E45E4145202&Options=Advanced&Search" �http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=1106716&GUID=A01BE5C1-B4EE-4B40-8F87-5E45E4145202&Options=Advanced&Search�= 


� See briefing paper for the Education and Oversight & Investigations Committees’ March 2, 2010 hearing entitled, “Oversight: DOE’s Proposed School Closings,” available at � HYPERLINK "http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=650487&GUID=6707F920-4F31-4E6A-A46D-6C15E22C7B1E&Options=Advanced&Search" �http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=650487&GUID=6707F920-4F31-4E6A-A46D-6C15E22C7B1E&Options=Advanced&Search�= 


� N.Y. Educ. law §2590-e(21).  Note that “co-location” refers to the siting of multiple schools in a single building.


� Information provided to Committee staff by DOE.


� DOE press release, “Mayor Bloomberg and Schools Chancellor Walcott Announce 78 New Schools to Open Next Fall and 656 Total Schools Created Since 2002 – More Than Any Administration in City History,” 4/2/13, accessed at � HYPERLINK "http://schools.nyc.gov/Offices/mediarelations/NewsandSpeeches/2012-2013/040213_administrationincityhistory.htm" �http://schools.nyc.gov/Offices/mediarelations/NewsandSpeeches/2012-2013/040213_administrationincityhistory.htm�.


� Decker, Geoff, “Candidates slam Bloomberg school plans that they may inherit,” Gotham Schools, September 3, 2013, accessed at � HYPERLINK "http://gothamschools.org/2013/09/03/candidates-slam-bloomberg-school-plans-that-they-may-inherit/" \l "more-112080" �http://gothamschools.org/2013/09/03/candidates-slam-bloomberg-school-plans-that-they-may-inherit/#more-112080�.


� Id.


� Cramer, Philissa, “City’s bid to site schools before Bloomberg’s exit draws criticism,” Gotham Schools, July 17, 2013, accessed at � HYPERLINK "http://gothamschools.org/2013/07/17/citys-bid-to-site-schools-before-bloombergs-exit-draws-criticism/" �http://gothamschools.org/2013/07/17/citys-bid-to-site-schools-before-bloombergs-exit-draws-criticism/�.


� N.Y. Educ. law §2590-h(2).


� N.Y. Educ. law §2590-e(21).


� N.Y. Educ. law §2590-h(2).


� Id.


� N.Y. Educ. law §2590-h(2-a).


� N.Y. Educ. law §2590-h(2-a).


� Id.


� New York State Senate, “S7990-2009 Memo,” accessed 9/26/13 at � HYPERLINK "http://open.nysenate.gov/legislation/bill/S7990-2009" �http://open.nysenate.gov/legislation/bill/S7990-2009�.


� Id.


� N.Y. Educ. law §2853(3)(a-3).


� N.Y. Educ. law §2853(3)(a-4).


� Id.


� N.Y. Educ. law §2853(3)(a-5). 


� N.Y. Educ. law §2853(3)(d).


� Id.


� DOE, “Chancellor’s Regulation A-190: Significant Changes in School Utilization and Procedures for the Management of School Buildings Housing More Than One School,” 10/7/10, accessed at � HYPERLINK "http://docs.nycenet.edu/docushare/dsweb/Get/Document-341/A-190%20FINAL.pdf" �http://docs.nycenet.edu/docushare/dsweb/Get/Document-341/A-190%20FINAL.pdf�.


� Id. §II.A.  Note that suggested guides for EISs are appended to CR-A-190 at Attachment No. 1.


� Id. §II.A.2.  Note that a suggested guide for a building usage plan is appended to CR-A-190 as Attachment No. 2.


� Id. 


� Id. §II.B.


� Id. D75 refers to the citywide District 75 schools serving special needs students with serious disabilities. 


� Id. §II.C.


� Id.


� Id. §IV.


� Id.


� For a fuller discussion of and concerns on school closings, see briefing paper for the March 2, 2010 hearing entitled, “Oversight: DOE’s Proposed School Closings,” available at � HYPERLINK "http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=650487&GUID=6707F920-4F31-4E6A-A46D-6C15E22C7B1E&Options=Advanced&Search" �http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=650487&GUID=6707F920-4F31-4E6A-A46D-6C15E22C7B1E&Options=Advanced&Search�=


� Petition of United Federation of Teachers, et. al. vs. The Board of Education of the City School District of the City of New York, filed February 1, 2010.


� Independent Budget Office, “Comparisons between Schools Slated for Closing and All Other Schools,” January 25, 2010, accessed at � HYPERLINK "http://www.ibo.nyc.ny.us/iboreports/schoolclosing012510.pdf" �http://www.ibo.nyc.ny.us/iboreports/schoolclosing012510.pdf�.


� Hemphill, Clara & Nauer, Kim, The New Marketplace: How Small-School Reforms and School Choice Have Reshaped New York City’s High Schools, The New School Center for New York City Affairs, June 2009.


� For a fuller discussion of concerns on co-locations, see briefing paper for the April 19, 2012 hearing entitled, “Oversight: Co-locations in New York City Public Schools,” available at � HYPERLINK "http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=1106716&GUID=A01BE5C1-B4EE-4B40-8F87-5E45E4145202&Options=Advanced&Search" �http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=1106716&GUID=A01BE5C1-B4EE-4B40-8F87-5E45E4145202&Options=Advanced&Search�=.


� United Federation of Teachers, “Report of the UFT Small School Task Force June 2005,” available at � HYPERLINK "http://www.uft.org/news/issues/reports/smallschooltask/" �http://www.uft.org/news/issues/reports/smallschooltask/�.


� Id.


� Id.


� Id. 


� Id.
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