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Introduction


Today, the Committee is conducting its third hearing on Proposed Introductory Bill Number (“Pro. Int. No.”) 171-A, relating to the City’s campaign finance laws.  This is an attempt to strengthen and clarify the Campaign Finance Act (the “Act”) for candidates, for the Campaign Finance Board (the “Board”) and for the citizenry.  THIS IS NOT AN ATTEMPT TO INCREASE OR DECREASE MATCHING PUBLIC FUNDS OR INCREASE OR DECREASE CANDIDATE CAMPAIGN EXPENDITURE LIMITATIONS.  Many of the amendments to the act are more technical than substantive in nature, however, they are still substantial and numerous and therefore likely to have consequences in their real world application.  The bill is long and, at times, complex.  The briefing paper will track such amendments as they appear in the legislation to facilitate following and comprehending the amendments.


The Committee will also hear testimony on Pro. Int. No. 313-A, a bill relating to allowing candidates that had partaken in the campaign finance program to raise funds after they are no longer in office, to pay off debts that accrued when they were running for office.  IT COSTS NO PUBLIC MONEY, as all funds would be privately raised and unmatched.  It allows candidates to raise money beyond the contribution limitations, BUT only eight years after such covered election where such contribution limitations applied, and still within certain limitations.  

The Committee expects to hear testimony on the Campaign Finance Program (the “Program”) from the Campaign Finance Board (the “Board”), election attorneys and good government groups.  In addition, many of the members of the Committee, as participating candidates in the Program, have each had their own experiences, which will assist in guiding today’s hearing.

Overview


171-A

· Matchable contributions.  Only the first $1000 is counted toward threshold.  Any contribution determined invalid for matching purposes, will not be treated as matchable for any other purposes.  Money order contributions over $100 and contributions from minors will not be matched.

· Principal committee.  Candidates will now only be allowed 1 principal committee per election covered by such candidate’s certification.

· 2003 elections.  City Council candidates for the 2003 elections will need at least 75 contributions of $10 or more, rather than 50, however, they will be able to accept contributions from the whole borough or the 2 boroughs that will surround their district.   

· Deposits of contributions in years that are not election years, and only for contributions in the form of a check, may be done every 20 business days rather than every 10 business days.

· Early filing and disclosure report review.  Candidates for City Council will now have to file disclosure reports before they file their certification.  However, such disclosure report must now be reviewed by the Board and all candidates must be apprised of any problems in the disclosure report that could potentially hold up any funds disbursements.  This change should make the process administratively less burdensome and ensure prompt funds disbursements.

· Reductions of public funds disbursements for small primaries.  The Board is being granted the discretion to set guidelines to determine a small primary and to reduce public funds payments to such small primary.

· Reductions of public funds disbursements.  All such disbursements will be reduced to one-quarter their maximum amount, UNLESS, a participating candidate is opposed by another participating candidate, opposed by a candidate spending large amounts of money, or the participating candidate signs a statement attesting to the need for such funds.

· Contributions to other political committees will only be allowed to a specified limit.  

· Certain political activities will not be subject to the contribution and expenditure limitations of the Act if they are routine and do not promote a participating candidate’s candidacy for a covered election.


313-A

· Extends the contribution limitations, but only 8 years after a covered election and only if the candidate has not participated in any elections since the covered election.  Additionally, such new contributions will be limited to the initial contribution limitation (i.e. it doubles the limitation amount).

· Sunset provision.  This section will expire on June 30, 2005 so as to test the effect of such section on the Program.  The Council will revisit such legislation if it proves to promote the goals and ideals of the Program.
Background and Intent

Established by the Council in 1988, the Program has proven itself a model for the nation and a first-rate example of successful campaign finance reform.  Its objectives were to increase participation in the electoral process regardless of access to wealth, and to reduce undue influence by small concentrations of large contributors and special interests.
  


Since its inception, the Council has built upon the legislation’s foundation by enacting various amendments.  In 1996, the Council enacted legislation that required all participating candidates for city-wide office to take part in public debates.
  In 1998, the Council enacted legislation that, among other things, lowered the contribution limits, limited use of a candidate’s personal funds, and placed restrictions on expenditures for transitional and inaugural activities.
  In 2001, the Council enacted legislation, and the voters passed a referendum, that banned corporate contributions and increased the matching rate to four public dollars for every one dollar of a “matchable contribution” raised by a participating candidate.


In keeping with the Council’s tradition of zealously maintaining and improving the Program’s successes, the Committee is once again considering amendments that aim to further enhance campaign finance reform.  Pro. Int. No. 171-A aims to make the Program more fair and attractive to candidates, while at the same time more effective in detecting errors that may exist and halting unnecessary expenditures of public matching funds.  The details of Pro. Int. No. 171-A are further discussed in the following section.


Pro. Int. No. 313-A addresses a serious concern about the Program and attempts to further increase and diversify the field of candidates taking part in the Program.  It is often difficult to predict and therefore plan in advance for all expenditures and other accounting transactions in a political campaign.  As a result, it is not uncommon for a candidate’s campaign to find itself in debt following the election.  To repay the debt, a candidate, among other things, may collect post election contributions from pre-election contributors.  For a candidate who has participated in the Program, however, there are significant restrictions upon the amounts and sources of such contributions.  Currently, a participating candidate is bound by the individual contribution limitations, and may not accept post-election contributions from former contributors above and beyond the mandated limitations set forth under section 3-703 of the Act.


The above situation imposes an unfair financial hardship upon potential participants in the Program.  City candidates, not wanting to chance incurring debt without any reasonable means of repaying it, may decide to forego participation in the Program.  This could disproportionately affect candidates who are not independently wealthy or who do not have many wealthy contributors.  This would prove an undesirable and contrary outcome to the intent of the Program.


To rectify the situation, Pro. Int. No. 313-A adds a section to the Act permitting post election contributions, eight years after a covered election, from previous contributors for the purpose of debt repayment.  This will eliminate much of the unfair disparity between participating candidates of varying financial resources without subverting some of the fundamental goals of the Program.


Pro. Int. No. 313-A permits a candidate to accept contributions from contributors who previously contributed to the participating candidate's campaign.  In order to be covered by the provision, a candidate must:  (1) have incurred debt from his or her participation in an election covered by the Program; (2) not have been a participating candidate in any subsequent election; and (3) wait eight years after the date of the covered election.  Debt repayment shall include expenses incurred in collecting the debt, such as maintaining a committee for such purpose or organizing a fundraiser. 


A participating candidate must designate a committee to accept debt-repayment contributions.  Such committee shall register with the Board and report to the Board each contribution in a manner identical to that of pre-election contributions.  Additionally, individual contribution limitations are identical to the pre-election limitations as set forth in the Act.



Today’s hearing will serve as a forum for witnesses and the public to offer their opinions and insights as to how to make the Program stronger, clearer and better.

Analysis of Pro. Int. No. 171-A
I.  

Section 2 of the local law revises some defined terms that appear throughout the Act.


1.  The term “principal committee” has been redefined through a different section in the Act.  The bill would require participating candidates to establish only one committee for each election covered by the Program.  This change will reduce the possibility that candidates will make mistakes and it simplifies reporting requirements for candidates and reviewing requirements for the Board.  The Board’s educational materials for candidates have always advocated that candidates voluntarily follow these mandates to simplify participation requirements, and many candidates already follow this recommendation.  Many amendments in the bill are simply technical conforming changes to this amendment.  The briefing paper will reference such changes to this section, I.1.


2.  The definition of “matchable contribution” has changed.  The more pertinent points are:

a. Only $1,000 of a contribution is counted toward a candidate’s threshold requirement.  Additionally, if a contribution is deemed invalid to be matched by the Board with public funds, then those same funds cannot be treated as matchable for any other purpose (i.e. will not count toward a candidate’s threshold requirements).  These amendments codify existing Board rules.

b. Money order contributions greater than $100 will not be matched.  This amendment prevents avoidable dubious behavior at a negligible cost to candidates.

c. Contributions from children (under 18 years old) will not be matched.  (For same reason as (b) above.)


3.  The change to subdivision 6 of section 2 of the local law is a conforming change to show the consolidation of committees into one principal committee (see I.1. above).  This change will recur many times throughout the bill, but will not be mentioned again in this briefing paper.


4.  The definition of “covered election” has changed to include “run-off special elections.”  Similar conforming changes have been made throughout the document.  The briefing paper will reference such changes to this section, I.4.
II.

Section 3 of the local law revises some paragraphs in the eligibility for public financing section, 3‑703.1.*  

1.  The first change to c(i) allows the Board greater discretion in choosing a later date for candidates to file their certification.  In 1998, based on Board recommendations, the Act was changed to provide for a single later “opt-in” date of June 1st of the election year.  The amendment to the Act also added a provision to allow the Board to declare a later opt-in date in certain extraordinary circumstances, such as the death or withdrawal of a candidate.  This bill would authorize the Board to set the deadline to afford the Board maximum flexibility to adopt the latest administratively feasible deadlines without jeopardizing its review of matching claims or the responsible payment of public funds to participating campaigns in a timely manner.

2.  Paragraph (e) is where the requirement of having one principal committee is defined (see I.1. above).  The relevant differences are:  (i) there shall be only one committee, (ii) it shall not be authorized by any other candidate, and (iii) it shall not have been authorized for any prior elections**.

III.

Section 4 of the local law makes some further revisions to the eligibility requirements of Section 3‑703.


1.  Subparagraph 2(a)(iv) addresses city council elections in 2003 since it is a redistricting year.  City council candidates, to meet their threshold requirements, will be able to apply contributions from the whole borough (or boroughs if the district extends to more than one), rather than just from their city council district.  However, since this extends the pool of contributors, they will be required to obtain 75 contributions, rather than the usual 50 required in all other election years.


2.  Subdivision 6 amends the reporting requirement standard of a candidate.  Whereas previously contributions had to be reported to “the best of the candidate’s knowledge,” they now must be reported and the candidate will be liable for any omissions.


3. New subdivision 6-a protects small campaigns from any stringent technological requirements that would make it difficult for them to participate in the program.


4.  The amendment to subdivision 8 is made to conform the Act to the new requirement of having only one principal committee (see I.1.).


5.  Subdivision 10 attempts to decrease the burden on candidates to make frequent deposits in non-election years.  Currently, every 10 business days, candidates must deposit received contributions.  This amendment would increase to 20 business days the time a candidate has, in non-election years, to make deposits of contributions in the form of checks.


6.  Paragraph 12(a) requires pre-certification disclosure reporting of all candidates, including candidates for City Council.  Paragraph 12(b) creates a disclosure review process which allows candidates to have their disclosure reports reviewed prior to the next disclosure review date so as to be able to correct any mistakes or be informed of any questions the Board may have.  This amendment should make the process smoother and greatly reduce delays in candidates receiving all their money under the Program.  The expectation still remains that funds disbursements shall be prompt, not be unnecessarily delayed, and that they shall be particularly prompt the closer such disbursements are to election day.

IV.

Section 5 revises the expenditure section, 3-704.2(h), clarifying that expenses related to the canvassing of election results will not be paid for with public funds.
  This specifically is in regard to primary election canvassing results and has been the Board’s practice.

V.

Section 6 of the local law makes amendments to the optional public funds section, 3-705.


1.  Paragraphs 5(a) and (b) deal with the payment of public funds for emergency elections.  This issue was brought to the City’s attention during the 2001 elections with the tragic attack on the World Trade Center.  The then unfathomable situation was handled incredibly well by the Board and the participating candidates at the time.  The primary, which was scheduled for September 11th, had to be canceled and rescheduled.  These provisions simply legislate a more formal process for such emergency situations and give the Board some discretion to promulgate rules to deal with any other types of emergency situations.


2.  New subdivision 6 allows the Board to promulgate rules to reduce public funds payments for small party primaries.  The intent of the provision is to “protect the public fund from disproportionately large payments when the number of voters eligible to vote…is small.”
  Such rule shall not be in effect for candidates who have opponents who are not subject to such limitation or opponents who are outside the Program and well-financed.


3.  New subdivision 7, similarly, in an effort to protect the public fund from unnecessary expenditures, limits matches with public funds to one quarter of the maximum amount, UNLESS:

a. the participating candidate is opposed by another participating candidate who is also receiving public funds;

b. the participating candidate is opposed by a non-participating, but well-financed candidate; or

c. the participating candidate submits a signed statement attesting to the need.*

4.  New subdivision 8 addresses a Board practice of penalizing candidates, who make contributions to other candidates’ political committees, by deducting from such candidate’s public funds allotment an amount equal to 4 times the amount of the contribution.  This subdivision makes such contributions allowable without penalty, within specified limitations, so long as the candidate has received at least that amount in non-matchable contributions.

VI.

Section 7 revises Section 3-706, which deals with expenditure limitations.**

1.  Subparagraph 1(b)(ii) is a similar change to the one discussed in V.1.  It addresses increasing expenditure limitations for emergency situations.  Please see V.1. for a fuller discussion.


2.  Amendments to paragraph 3(a) expand the type of election covered to include special elections.  Paragraph 3(b) makes clear that run-off elections, however, will not receive this increased match.  Payments for run-off elections are covered by a separate section in the Act, which has not changed.


3.  Paragraph 4(a) is a conforming amendment to the one discussed in IV above.  Just as such expenses cannot be made with public funds, they therefore will not be included in a candidate’s expenditure limitations.


4.  Paragraphs 4(b) and (c) create a safe-harbor for candidates regarding their reporting requirements for exempt expenditures.  A candidate will not be required to provide detailed documentation, which may often be burdensome, for all exempt expenditures if such expenditures total less than 7½ % of the candidate’s applicable expenditure limitation.  If such expenditures total more than 7½ %, the candidate will be required to provide detailed documentation for all such expenditures.    

VII.

Section 8 revises section 3-708.7 to make advisory opinions mandatory.  This will allow candidates and others to have their questions answered and answered promptly so as to be able to better understand the Act.   

VIII.

Section 9 revises section 3-709.


1.  The amendments to subdivision 6 are conforming changes to provide for run-off special elections.  See I.4. above.


2.  The amendments to subdivision 7 are also conforming changes.  See I.1. above.

IX.

Section 11 of the local law introduces new section 3-710.5, “Findings for violation or infraction.”


1.  The intent of this new section is to disaggregate minor mistakes that candidates make from this broader harsh legislative reprimand of being a “violation,” which could carry significant penalties.  This section allows the Board to promulgate rules to define the difference between violations and limited and non-repetitive failures to comply with the Act.  Such failures will be “infractions” and not be subject to the same punitive action as violations.


2.  This section also makes it clear that candidates will be given written notice and the opportunity to appear before the Board before being assessed any penalties for any such actions.

X.

Section 12 makes a conforming change to the Penalties section of the Act, 3-711.  See IX above. 

XI.

Section 14 makes revisions to section 3-716 of the Act.  The intent is to clarify that many routine activities of elected officials, not intended to promote a candidate’s future campaign for elected office, will not be considered in-kind contributions to that candidate and, therefore, not fall under the contribution and expenditure limitations of the Act.


1.  Paragraph 2(a) excludes endorsements or appearances with other candidates from being in-kind contributions.


2.  Sometimes mailings may be done by endorsed candidates, and the endorsing candidate could theoretically be charged, partially, for such mailing.  This clarifies that a candidate should not be charged for simply being the endorser or appearing with the person doing the mailing.  If the communication is not substantial, the candidate will not be charged.


3.  Candidates also, similarly, provide fundraising assistance to other candidates, and could be charged for having their names appear on such fundraising material.  This clarifies that such a use of a candidates name, so long as the fundraising material does not also promote the candidate providing the assistance, is not chargeable as an in-kind contribution.


4.  Routine political club communications, where candidates may be members or officers of the club and, therefore, have such candidate’s name on such communications, will similarly not be chargeable as an in-kind contribution.


5.  Subdivision 3 allows the Board, when certain activities described in the section may be substantial or promotional to a candidate, to value the benefit as an in-kind contribution.  The Board must then take into account several factors so as to properly assess the true benefit and value of the contribution to the candidate.


The intent of this section is solely meant to accommodate certain routine political activities and not to allow participating candidates a means to promote their candidacy outside the purview of the contribution and expenditure limitations of the Program.  Participating candidates who intentionally use this section to promote their candidacy, shall be subject to such limitations and all other provisions of the Act.

X.

Section 16 makes clear that adjustments made due to increases in the consumer price index, are not being revised by this bill.  See section VI above.

XI.

Section 17 makes clear that current authorized committees of candidates will not be affected by the principal committee revisions this bill makes until January 1, 2004.

Other Issues for Discussion not Addressed in the Current Legislation

I.  

Winding Down Expenditures.  There was a provision in the original version of this bill, Int. No. 171, which addressed “winding down” expenditures.  These are expenditures a campaign must make after election day, but are not currently provided for under the Act.  Int. No. 171 included as such expenditures: telephone and moving expenses, campaign worker salaries, thank you letters to “contributors, campaign workers, and others who have directly communicated their support,” and events to thank campaign workers.  This section is no longer in the bill because the Board has amended its Rule 5-03(e)(2)(ii), which addresses “winding up” expenditures.  This amended rule includes all of the previous “winding down” expenditures except thank you letters to those who have communicated their support and events to thank campaign workers. 

II.

Bridge Loans.  The Act currently treats loans that are not repaid by Election Day as contributions.
  However, in 1989 the Board issued an Advisory Opinion that said a loan used for qualified campaign expenditures is not a contribution to the extent the participating candidate earned public funds prior to an election which, for administrative reasons, are not received until after the election, and are upon receipt after the election applied to the repayment of the loan.  Such Advisory Opinion became Rule 1-05(f).  The Board recently adopted amended rules that would repeal this “bridge loan.”  The Committee expects to hear testimony today as to why this bridge loan should or should not be repealed.

III.

Disclosure statements not complete without backup documentation.  Participating candidates must submit backup documentation in support of each matchable contribution they claim, to receive public funds.  Until recently, failure to submit such documentation meant only that the candidate would not receive matching public funds.  The Board has adopted Rule 1-09(c) that will require disclosure statements to include backup documentation.  Now, not only will candidates not receive public funds if such documentation is not included, but they may also be subject to civil penalties.  The Committee expects to hear testimony today as to why this Rule is or is not appropriate.

Effective Date

Pro. Int. No. 171-A, if enacted, shall become effective immediately, except the amendments to subdivision 12 of section 3-703 contained in Section 4 of the local law, which shall become effective December thirty-first, two thousand and three.
�








� See Proceedings of the Council of the City of N.Y., Int. No. 906-A of 1987, enacted as Local Law 8 of 1988 (codified as N.Y.C. Charter, ch. 46 and N.Y.C. Admin. Code, title 3, ch. 7).





� See Local Law 90 of 1996.





� See Local Laws 38, 39, 40 and 48 of 1998.





� See Local Law 879 of 2001; see also Charter Referendum, Nov. 1998 election.  For the definition of “matchable contribution” and other restrictions regarding matching rates, see §§ 3-702(3), 3-705(2).  For participating candidates opposing a candidate who has not joined the Program, the matching rate is five to one, with no expenditure limitation.  See N.Y.C. Admin. Code § 3-706(3).





* NOTE:  Paragraph 1(f) of 3-703 is in no way reducing the contribution limitations which have increased since the original law.  It is currently $2,750 for Council Members for the 2003 elections and this has not changed.  Please see VI below for more details.  





** NOTE:  See Section 17 of the local law.  This is a “grandfather clause” which will allow any committees presently active to remain active until January 1, 2004, REGARDLESS of whether they violate this section of the new law. 





� Such expenditures will also not be subject to the expenditure limitations section of 3-706.  See VI below.





� See Pro. Int. No. 171-A, section 6, subdivision 6.





* The Board does not have the discretion to deny such a request.  This section is in no way attempting to repeal the matching funds provisions of the Act that have made the Act so successful and elections more democratic and fair, however, the provision is trying to prevent unnecessary expenditures of public funds when they are objectively not necessary at all (e.g. when a candidate is unopposed).





** NOTE:  This section of the local law in no way revises or reverses adjustments that have been made to expenditure limitations of candidates regarding inflation or anything else.  See section 16 of the local law (and X below).  The current expenditure limitations are still in effect, which is $150,000 for Council Members for the 2003 election.





� See Subdivision 8 of 3-702.





