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On April 1, 2009 the Committee on Education, chaired by Council Member Robert Jackson and the Committee on Contracts, chaired by Council Member Letitia James, will hold a joint oversight hearing on the Department of Education’s Contracting and Procurement Process.  Those invited to testify include representatives from the New York City Department of Education (DOE) as well as elected officials, union representatives, parents, advocates and vendors.

Background


The Council’s Committee on Education has previously examined contracting by the DOE, most recently in a November 2006 oversight hearing on non-competitive contracting, and before that at an April 2004 hearing on vendor contracts.
  

The DOE is the single largest purchaser of goods and services among City agencies.
  During the current fiscal year, the DOE plans to spend about $5.26 billion (out of a total budget of approximately $17.76 billion) on contracts for goods and services.
  During the past seven years, the DOE’s contract budget, which is a subset of the DOE’s budget for Other Than Personnel Services, has more than doubled, climbing from $1.280 billion in fiscal year 2002 to $3.048 billion this fiscal year.  In addition, payments for non-competitive contracts (contracts that are not publicly bid) have increased significantly since the Mayor took control of the City’s schools in 2002.  According to news reports, the New York City Comptroller’s Office has indicated that the total value of no-bid contracts grew from $12 million in 2002 to between $37 and $56 million in 2003, 2004 and 2005.
  Further, according to the City’s Public Advocate, no-bid contracts reached a high of $121 million in 2006.
 
Since the advent of mayoral control of the City’s school system in 2002, contracting by the DOE has come under increasing criticism.  In September 2003 the Department of Education (DOE) signed an interim agreement giving the Snapple Beverage Group, Inc. (Snapple) the exclusive right to sell water and juice products in vending machines to be installed in the New York City public schools.
  The Office of the New York City Comptroller conducted an audit of the process by which the DOE awarded a vending machine license to Snapple in March 2004.
  The Comptroller’s audit found that the process by which the DOE awarded Snapple an exclusive vending machine opportunity in City schools was “fundamentally flawed” citing “minimal solicitation efforts, an inadequate request for proposals package, and a defective bid evaluation and selection process.”
  Subsequently, the Comptroller rejected the $126 million contract naming Snapple as the exclusive beverage vendor for all City public buildings, stating that “Snapple was selected through a tainted process with a predetermined outcome that was not the best deal for the City of New York.”

In 2006 the DOE again came under intense criticism for awarding a $15.7 million no-bid contract to Alvarez and Marsal Public Sector Services, LLC (A&M), a consulting firm hired “to furnish financial and restructuring advisory services to support the [Board of Education] in its system-wide reform efforts.”
  The contract called for A&M consultants to perform several tasks, including, but not limited to, creating a system through which principals could purchase goods and services from DOE’s central offices or from private vendors, overhauling the DOE’s financial operations and assuming day-to-day management of such operations, and restructuring DOE’s food, facilities and transportation divisions to implement cost saving initiatives.
  A&M were the architects of a school bus rerouting scheme, implemented by DOE in January 2007, which eliminated hundreds of bus routes mid-year and garnered headlines for leaving many students stranded at bus stops in the cold.
  Much of the criticism of the A&M contract stemmed from the exceedingly high rates paid to A&M consultants, ranging from $275 to $450 per hour plus an additional 11% of the total invoiced amount (which comes to approximately $1.5 million) for expenses.

More recently, in March 2007, the Chancellor announced a contract with IBM for a data and information system known as ARIS, for Achievement Reporting and Innovation System.
  At a cost of more than $80 million, ARIS has increasingly come under fire for programmatic delays and accessibility issues by principals, teachers and parents.
  Some principals who were able to access ARIS reported experiencing systematic glitches like data freezes and computer lock-ups.
  Further, the high cost of ARIS has generated added criticism at a time when the school system has been plagued by huge budget cuts.
 


In the Spring of 2008, DOE published an RFP for trade books and related materials.  Small companies, many of which are Minority- and Women-owned Business Enterprises (M/WBEs), that previously did regular business with the DOE have complained that the RFP was structured in a manner to give preference to larger, non-M/WBE companies.  As a result, M/WBE vendors that historically provided culturally sensitive materials and service to special populations such as English language learners, faced potentially devastating effects to their business.  According to DOE, its choice to consolidate vendors for books was to generate savings for the City and DOE estimates that it has already generated more than 30 percent savings in the cost of books. 
  However, the effect of this consolidation has resulted in extreme financial consequences for some M/WBE vendors.

The contracts cited above are just several examples of contracts let by the DOE that have raised major concerns.  What follows is a description of the DOE’s procurement policies and procedures as well as an explanation of purchasing rules that City agencies must adhere to.

DOE’s Procurement Policies and Procedures

The DOE is not subject to the procurement provisions of the City Charter nor to the purchasing rules promulgated by the City’s Procurement Policy Board (PPB).  Instead, State Education Law gives the Chancellor the authority to “[d]evelop a procurement policy for the city school district of the city of New York and the districts and public schools therein.”
  Such policy must include: “(a) standards for quality, function and utility of all material goods, supplies and services purchased by the chancellor, superintendents, or schools” and “(b) regulations for the purchase of material goods, supplies and services by the chancellor, the superintendents, and the schools, including clearly articulated procedures which require a clear statement of product specifications, requirements of work to be performed, a documentable process of soliciting bids, proposals, or other offers, and a balanced and fair method, established in advance of receipt of offers, for evaluating offers and awarding contracts,” among other requirements.
  
The DOE’s Division of Contracts and Purchasing (DCP) has created an online procurement system, the FAMIS (Financial Accounting Management Information System) Portal, which features an electronic catalog of goods and services.
  DCP has also established a set of internal rules and procedures for OTPS (Other Than Personal Service) purchases, which include all goods (e.g. books, equipment, supplies and materials) and services (e.g. professional services, repairs and maintenance).
  All OTPS purchases must be authorized by one or more DOE officials, such as a school’s principal, appropriate staff at the Integrated Service Center (ISC), or the Executive Director of DCP.
  According to DCP guidelines, in most instances, if an item is available from a contracted vendor, then the purchasing official should order from that vendor.
  Bidding procedures need not be used when purchasing from a contracted vendor.
 However, there are instances when it is in the best interest of DOE to use a non-contracted vendor if, for instance, an item can be obtained from a non-contracted vendor for less than the DCP-contracted price.
 

Competitive Bidding Regulations

New York State Education Law requires that competitive bidding procedures be followed for any purchase of goods and professional services in excess of $250.  For purchases that exceed $100,000, the City requires that a formal contract be established.
  Different procedures are required for commodities and services, as well as for different spending thresholds, as follows:

Commodities Bidding Thresholds
· $1 to $250 - bids are not required;

· $250.01 to $5,000 - 3 bids must be solicited via telephone or in writing;
· $5,000.01 to $15,000 - 3 bids must be solicited in writing, with detailed responsive bids from at least 2 vendors;

· $15,000.01 to $100,000 – require an Open Market Agreement, with advertisement in the “City Record”for a minimum of 7 days and bids received from vendors must be sealed and then read at a scheduled public opening;

· Over $100,000 - require a formal contract, with advertisement in the “City Record”for a minimum of 7 days and bids received from vendors must be sealed and then read at a scheduled public opening.

Professional Services Bidding Thresholds
· $1 to $250 - proposals are not required;

· $250.01 to $25,000 - 3 written proposals must be solicited;
· $25,000.01 to $100,000 - 3 written proposals must be solicited, with detailed responsive proposals from at least 2 vendors;

· Over $100,000 - require issuance of a Request for Proposal (RFP), a Request for Authorization, and a formal contract, with advertisement in the “City Record” for a minimum of 7 days; proposals received from vendors must be sealed and public notification of award is required.

Non-Competitive Contracts
There are times, however, when DOE deems the requirement to conduct competitive bidding is “inapplicable, or may not be possible or practical.”
  The following methods of procurement do not require the DOE to conduct competitive bidding: 
1. Listing Application (for published or copyrighted materials);

2. Sole Source;

3. Health and Safety Emergency Situations;

4. Competitive Grant in which third party vendor is named in grant;

5. Purchases from another New York City or New York State Governmental Body or Purchases through other Governmental Contracts;

6. Procurements approved by the Committee on Contracts or Executive Director of DCP or other authorized persons.

All non-competitively bid contracts exceeding $100,000 must be approved by the Committee on Contracts (COC) which was established by the Chancellor specifically “to review and recommend exceptions to competitive solicitations.”
 The COC consists of representatives from the Office of Legal Services, the Division of Financial Operations, the Office of Auditor General, and the Deputy Chancellor for Teaching and Learning.
  If the cost for professional services required will be greater than $100,000, the following conditions must be met prior to engaging the requested services:
1. The purchaser must forward the request to the Chancellor’s Committee on Contracts for a determination. 

2. A formal contract must be executed.

3. A Public Notification of Award is posted on the NYC Department of Education’s website and in the City Record.

When preparing a request for the COC, the following points are to be addressed in a memo to the Committee: 
· State the reason for the exception and articulate why competitive bidding procedures were not exercised prior to the request. 

· If this request is a result of an error (i.e. poor planning, not following proper procurement guidelines), state this fact and state corrective actions taken to prevent a reoccurrence 

· Clearly state the term of the exception.

· Indicate if this service is retroactive.

· Is it sole source?  If so, why? What research was done to verify sole source status?

· Details of Cost: What is included in the cost? Is the cost fair and reasonable? Is this the best price, even though it may be the only price quote received?
 

Procurement at Mayoral Agencies

The policy behind the City’s procurement rules as established by state law, the NYC Charter and the Procurement Policy Board (PPB), is to ensure fair and competitive contract awards to reputable vendors.  Not only are Mayoral agencies required to follow rules concerning how goods and services are purchased and how vendors are selected, the procurement system is designed with comprehensive oversight mechanisms to ensure that the rules are followed.

Though competitive sealed bidding is the default method of procurement for City agencies, the Charter and the PPB rules allow other forms of both competitive and non-competitive vendor selection methods which include:  competitive sealed proposals, negotiated acquisitions, sole source procurement, small purchases, intergovernmental purchases and emergency purchases.
  A summary of some of the vendor selection procedures are presented below:

Small Purchases (Goods or services below $100,000)
 

· No public notice of solicitation of bids or of awards required;

· Procurements below $5,000, no competition is required though contracting officers must ensure that the price is reasonable;

· Procurements between $5,000 and less than $100,000, contracting officers must solicit at least five appropriate vendors at random from the agency’s bidder list;

· Award for procurements valued at over $5,000 must be awarded to the lowest responsible and responsive bidder or the offeror who has made the most advantageous offer. 

Competitive Sealed Bidding

· For the purchase of goods and services valued in excess of $100,000;

· The contracting agency must furnish the Invitation for Bids (“IFB”) to vendors on the agency’s bidders list and must publish the IFB in the City Record and on the City’s website (unless the proposal solicitation is from a pre-qualified list);
 

· The contract must be awarded to the lowest responsive and responsible bidder.
 

· Notice of the selected vendor shall be made in the City Record.

Competitive Sealed Proposals
 

· For the purchase of qualifying services valued in excess of $100,000;

· The contracting agency must furnish notice of the RFPs to vendors on the agency’s bidders list and must publish the notice in the City Record and on the City’s website (unless the proposal solicitation is from a pre-qualified list);

· Proposals are evaluated by an agency evaluation committee consisting of a minimum of three members; 

· The agency must award the contract to the responsible offeror whose proposal is determined to be the most advantageous to the city, taking into consideration the price and such other factors or criteria as are set forth in the request for proposals.
 

Negotiated Acquisition
 
· The Agency Chief Contracting Officer (ACCO) must justify the use by making a determination that it is not practicable or advantageous to award a contract through a competitive process, i.e. when only a few vendors are available to provide the goods or services needed, when there is limited time available to procure necessary goods or services;
· The City’s Chief Contracting Officer (CCCO) reviews the ACCO’s determination and must approve the decision to use negotiated acquisition;

· The contracting agency publishes notice of intent to enter into negotiations in the City Record unless the negotiations will be entered into with vendors solicited through a Pre-Qualified List or where time constraints make advance notice impractical;

· The ACCO negotiates with qualified vendors that expressed interest and awards the contract once he or she determines that the award is in the best interest of the City.

Sole Source Procurement
 
· The ACCO must make a determination that there is only one source for the required goods, service or construction and must be filed with the Comptroller;

· The notice of intent to enter into Sole Source Negotiations shall be published in the City Record and if expressions of interest are received as a result, they shall be evaluated.  If it appears that the good or service is available from more than one source, a solicitation for bids or proposals shall be issued;

· The contracting agency must negotiate with the vendor and the ACCO must approve the award.

Before any contract can be awarded and registered with the City Comptroller, the agency must determine that the vendor that submitted the lowest bid is a “responsible” bidder.  A responsible vendor “has the capacity in all respects to perform fully the contract requirements and the business integrity to justify the award of public tax dollars.”
  Factors that the contracting agency must consider in making its determination include: (i) financial resources; (ii) technical qualifications; (iii) experience; (iv) sufficient resources to carry out the work and comply with required delivery or performance schedules; (v) a satisfactory record of performance; (vi) a satisfactory record of business integrity, etc.
  To aid in this requirements, vendors who do more than $100,000 of business with the City in one fiscal year are required to fill out VENDEX questionnaires which solicits information pertinent to the agency’s query.  The information is transferred to a database that contracting officers have access to in order for them to make effective responsibility determinations.  The Mayor’s Office of Contract Services (“MOCS”) oversees the VENDEX system.

After the vendor has been selected and determined to be responsible but prior to a contract award exceeding $100,000 in value, the agency must hold a public hearing to receive testimony regarding the proposed contract.
  Some contracts are exempted from the public hearings requirements, including but not limited to: (i) contracts awarded by competitive sealed bidding; (ii) emergency contracts; and (iii) contracts where a public hearing would disclose litigation strategy or would impair the conduct of litigation by the City.
  MOCS coordinates the public hearings.

In addition to overseeing the procurement actions by Mayoral agencies and managing the VENDEX system, MOCS, overseen by the CCCO, oversees the implementation of important initiatives such as prevailing wage due diligence prior to contract awards and environmentally preferable purchasing laws.  MOCS also implements (along with the Department of Small Business Services) the City’s M/WBE program, coordinates trainings for contracting agency personnel and works with agencies in order to increase availability of contracting opportunities for M/WBEs, especially in the area of subcontracting.  The office also reaches out to prime contractors to educate them about M/WBE subcontracting requirements.  Furthermore, MOCS has authority to approve or deny M/WBE subcontracting percentages waivers.

Issues and Concerns 

In 2002, the State Legislature granted the Mayor of the City of New York control over the City’s public schools, in part to create a more accountable and transparent school system.  However, critics claim that there is much less accountability and transparency in contracting since mayoral control was authorized.

For instance, as noted earlier, the City Comptroller’s review of contracts awarded by DOE since the advent of mayoral control found an alarming increase in the number of contracts that were not competitively bid.  Critics contend that there is inadequate public notice and review in the approval process for large contracts, especially no-bid contracts.  Prior to mayoral control, the Board of Education approved all contracts, including those not competitively bid, at a public meeting, allowing for public comment and review before approval.  Currently, large scale no-bid contracts (those exceeding $100,000) are approved by the COC, a committee that consists entirely of internal DOE employees, who would be unlikely to disapprove a contract sought by the Chancellor, critics maintain.
Further, critics assert that access to information, including contract information, has become much more difficult under mayoral control of the school system.  For instance, several students at the Columbia Graduate School of Journalism have set up a website and blog to report on their investigation of sole-source contracts awarded by the DOE, and have reportedly had great difficulty gaining access to contract information.
  The Columbia students state that they have filed Freedom of Information Law (FOIL) requests to view contracts, and have experienced inordinately long response times from DOE.
  The students also declare that DOE does not maintain reading rooms for the public to review documents, including contracts, as required under FOIL.
  They also report that their requests for electronic copies of contracts have continuously been denied and that it is “economically infeasible” for them to pay for the thousands of pages of contracts they need to review at $0.25 per page.
 
Due to the difficulty in obtaining information about contracts that have been awarded, critics argue that, DOE contracts and agreements should be subject to the same procurement rules as contracts and agreements made by the City or its agencies, now that the DOE is under the direct control of the Mayor, and that this would improve public accountability and transparency.

Conclusion

At today’s hearing, the Committees will seek greater clarity with regard to DOE’s contracting and procurement procedures, particularly as they compare to the PPB Rules.  We will also solicit testimony from service providers, unions, advocates and others regarding issues and concerns, as well as recommendations for improving DOE’s contracting and procurement process.  
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