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On October 24, 2008 the Committee on Education, chaired by Council Member Robert Jackson (the “Committee) and the Subcommittee on Landmarks, Public Siting and Maritime Uses, chaired by Council Member Jessica Lappin (the “Subcommittee”), will hold a joint oversight hearing on Addressing School Overcrowding in the New York City public schools. The hearing will focus on the school siting process, including the identification and acquisition of sites for new school construction, leased spaces and space in existing school buildings for small schools and charters.  This hearing is the second of two oversight hearings addressing school overcrowding held by the Committee and Subcommittee.  The first hearing was held on October 3rd, 2008 and focused on school capacity, utilization and the planning process for the Five-Year Capital Plan.  Those invited to testify include representatives from the Department of Education (DOE) and the School Construction Authority (SCA), as well as the State and City elected officials, union representatives, educators, parents, students and advocates.

Background

In November 2008, the DOE and SCA plan to issue a proposed new Five-Year Capital Plan for 2010 – 2014.  In anticipation of the new Capital Plan, several reports have been released over the past six months that document current overcrowding in New York City public schools.
  In addition to these reports, several working groups were formed recently to address school overcrowding, such as the Manhattan Task Force on School Overcrowding, convened by the Manhattan Borough President; a coalition of elected officials to address overcrowding in Community School District 2, spearheaded by Congresswoman Carolyn Maloney and Comptroller William Thompson; and the Campaign for A Better Capital Plan, consisting of elected officials, advocates, parents, unions and other stakeholders.  For additional information about the reports referenced above, as well as background information on school overcrowding, including the extent, impact, causes and responses to school overcrowding, see the briefing paper for the October 3, 2008 joint oversight hearing entitled “Addressing School Overcrowding – Part 1.”  

The school siting process is important to the issue of overcrowding because it’s a long and complex process that adds considerably to the timeline for creating new seats or “capacity,” regardless of whether the seats are added by new construction, leasing or utilizing space in existing school buildings.  The capital plan deals primarily with new construction and leasing, which require capital expenditures.  According to DOE’s latest Five-Year Capital Plan amendment, it is anticipated that two-thirds of new seats in the current plan will be created through the construction of new schools and additions, while one-third are expected to be provided through leased sites.
  This has changed somewhat from the original seat projection anticipating 70% new construction and 30% leased sites in the Adopted Plan.
  DOE maintains that “[t]his balance between newly constructed and leased schools may continue to change as the Department searches for and evaluates potential sites for new schools.”
  According to the latest amendment, the DOE states that sites have been identified for approximately 52,000 (approximately 82%) of the 63,000 total new seats to be added under the plan.
  

However, site selection is only the first stage in this lengthy process leading to the creation of new capacity.  After the siting process comes the scope and design phases, each of which can take several months and are followed by a gap of several months to a year before the actual construction phase begins.
  Additional information about the school siting process is provided herein under the next heading. 
Site Selection Process

According to the SCA, “[o]ne of the greatest challenges in building new schools in New
York City is finding appropriate sites.”
  The difficulty in obtaining sites adds considerably to the timeline for school construction.  Very little written information about the site selection process is available, except the following excerpt from the NYC Green Schools Guide: “The SCA site selection process includes the consideration of available properties that are within the geographical and jurisdictional area of need, which meet the minimum size requirement for the targeted project.”

Obviously, the process of selecting sites is driven, in large measure, by the proposed use of the facility.  According to the DOE’s website, “[t]he Office of Portfolio Development (Portfolio) plans for the instructional use of Department of Education (DOE) facilities.  Specifically Portfolio coordinates the processes of openings, closing, relocating, and reconfiguring the following services:

· Schools: Both standard DOE and Charter (including but not limited to Transfer schools, Career and Technical Education, and Small Learning Communities) 
· Alternative Learning Centers 
· English Language Learner services 
· District 75 programs 
· GED Plus programs and Young Adult Borough Center’s (YABC’s) 
· Gifted and Talented programs 
· Pre-K classes”

“In making these determinations, the DOE assesses the following factors: 
· Performance of schools or programs 
· Demand 
· Enrollment impact 
· Instructional space needed for or created by recommendation 
· Community input”

In a February 2007 Education Committee oversight hearing on small schools, staff from the DOE’s Office of New Schools (now known as the Office of Portfolio Development) described the DOE site selection process.  According to that testimony, there are actually “two separate processes that come sort of together at the end” involving the Office’s Operations Team and the Academic Team.
  

The Operations Team “is responsible for working with various internal and external constituents around identifying potential sites” from the “capital supply perspective.”
  That process takes about a year and begins with a series of internal meetings to review “utilization Blue Book information, enrollment, projected enrollment, room reports from the SCA.”
  Once a short list of approximately 100 potential sites has been developed, the DOE begins to work with superintendents to get their input and then they begin to conduct site visits, usually by late December or early January, to survey the sites and further narrow the list.
  The site visit process serves to narrow down the number of sites that will be given consideration, “[b]ecause once you actually go and survey a site, you see it’s just not going to work, even though on paper it might work.”
  
Meanwhile, the Academic Team “identifies the potential demand for that capital”
 primarily through the New School Development process.  Applications are submitted for the New School Development process on December 1st, so that by the time new school applications are approved, the Operations Team will have completed site visits to identify potential sites.
  As for public input during the process, the DOE testified that many school proposals are submitted with local community support including, at times, support from Council members.
  After the applications are submitted and certain sites have been approved, the sites are announced publicly.
School Construction Authority 


In 1988, the New York City School Construction Authority (“SCA”) was established by the New York State Public Authorities Law (“PAL”) after a finding by the State legislature that the public schools were in “deplorable physical condition” and were “overcrowded, unsafe, unhealthy and unusable” and that the condition of the schools were not conducive to learning.
 Moreover, the legislature found that the bureaucratic approval process by which the New York City Board of Education (“BOE”) was bound, hindered the BOE from taking the necessary corrective action.  For that reason, the legislature determined that “extraordinary measure must be undertaken to reverse the deterioration of the educational facilities” and exempted the SCA from any local laws, city charter, administrative code, ordinance or resolution governing uniform land use procedures.
  The legislature determined that the SCA would be subject to the Environmental Conservation Law and the zoning regulations.

The PAL requires that there be significant community participation prior to “new construction or building additions of an educational facility.”
  As part of any proposal to acquire real property, the SCA must file a site report which must include the recommended site, any alternate sites considered and reasons as to why the alternate sites were not selected.  The site report must then be filed with the city board (DOE), city planning commission, community school board (now replaced by the Community District Education Council) and the community board of the district where the new school will be located.  The SCA must also furnish a copy of the site report or a summary thereof to any other person who requests it.
  The SCA must publish notice of the filing of the site report in a newspaper of general circulation and within 30 days after publication, a public hearing may be held by the affected community school board.  If more than one school board may be affected, the hearing may be held jointly.  Within 45 days after publication each affected community school board or community board or any other person or organization may submit written comments on the site plan to the SCA which, after due consideration of the comments may affirm, modify or withdraw the plan.

In 1994, the New York State Supreme Court held in Park South Tenants Corp. v. Board of Education of the City of New York that the SCA was not required to adhere to the community participation process when acquiring leased property because renovation of the leased property is neither “new construction or an addition to an educational facility.”

Environmental Impact  
Notably, however, the PAL does not specifically exempt the SCA or the DOE from the State Environmental Quality Review Act (SEQRA) contained under the Environmental Conservation Law,
 nor from the City Environmental Quality Review (CEQR) requirements, the process for implementing SEQRA within the City.  The purpose of SEQRA is to “provide government agencies with early assessment of environmental considerations in order to guide decision making on applications for zoning changes, permits, licenses, certificates of occupancy or other land use privileges.”
  Pursuant to SEQRA, government agencies must consider environmental factors as early as possible in the proposal for an action. 
The Act provides that “the protection and enhancement of the environment, human and community resources shall be given appropriate weight with social and economic considerations in public policy” and that each agency prepare an environmental impact statement describing the short and long term effects of the proposed action in the environmental setting.
  The environmental impact statement must include:

(i) a description of the proposed action and its environmental setting;
(ii) any adverse environmental effects which cannot be avoided should the proposal be implemented;
(iii) alternatives to the proposed action;
(iv) any irreversible and irretrievable commitments of resources which would be involved in the proposed action should it be implemented;
(v) the growth inducing aspects of the proposed action, where applicable and significant; and

(vi) effects of the proposed action on the use and conservation of energy resources.

Pursuant to SEQRA, an important purpose of the environmental impact statement is to provide information about the effect that the proposed action will have on the surrounding community. Therefore, the Act requires that copies or a summary of the substantive comments received by the Agency regarding the action and the agency’s response to those comments also be included in the statement.
  In 2005, the Environment Conservation Law was amended to require that environmental impact statements be posted on a publicly available internet website and must remain posted for at least one year after all permits have been issued by the SED.

New York State Education Department Regulations and Guidelines 


The New York State Education Department (“SED”) Office of Facilities Planning has guidelines for the process of acquiring school sites. According to SED, the school district must submit an Application for Examination and Approval of a School Site to the facilities planning unit of the SED so that the site may be approved by the Commissioner of Education.  The application must include a site analysis which consists of a brief description of other sites considered, the factors which led to the decision to choose the selected site, the adaptability of the site for educational use with consideration for outdoor programs and activities, a development plan which conserves natural resources and avoids environmental problems.
  Pursuant to the guidelines, the application for the site will not be approved by the SED until the environmental impact statement has been completed.  However, New York City is not required to follow this process according to officials in the Office of Facilities Planning at SED.
  The SED only requires the SCA to send a statement saying that they have completed an environmental impact statement.
  However, due to a lack of project management staff, the SED has no capacity to actually review the environmental impact statement.

City Council Authority on Site Selection


After publication of the site plan and following a public hearing, the SCA must submit the site plan to the mayor and the Council for review prior to beginning construction of educational facilities.
  The council has 20 days from receipt of the plan to take an affirmative action to disapprove the plan. If no such action is taken, the plan is deemed to be approved.
  If the mayor disapproves the action, the council will have 20 days from notice of the disapproval to override the disapproval of the mayor with a two-thirds vote.
  However, the City may not require the SCA to “conduct any further hearings or seek any further approvals as a condition for receiving the City approval.”
  If the council disapproves the plan the SCA may revise the plan and resubmit it, or eliminate it form the five year capital plan but only after consultation with the DOE.
  The procedure outlined above applies only to new educational facilities, not leased facilities. 

Issues and Concerns  

As noted earlier, the main concern regarding the school siting process is that it is very time consuming and can delay the addition of new capacity to reduce overcrowding, especially in the area of new construction.  Land is scarce in the City, making the search for sites for new construction extremely difficult.  While the DOE/SCA works with a number of real estate brokers to help identify sites that may be suitable for a school, they also invite parents and community members to suggest potential school sites.  Often this can lead to frustration and disappointment, when DOE/SCA fail to acquire or even follow up on recommended sites, as has been reported.

Leasing is considered to be a good alternative to help reduce overcrowding because it’s much faster than new construction and offers greater flexibility.  Since population growth in different communities varies over time, the demand for school seats also rises and falls.  Leasing space allows the DOE to meet capacity needs in the short-term and is also less expensive than construction of new schools.  One situation to remember occurred during the fiscal crisis in the mid 1970’s when the school system was experiencing a gradual decline in enrollment and the Board of Education gave up more than 100 buildings to other City agencies or for alternate uses.
  Some major concerns with leasing is that it’s only a temporary solution and that leased sites don’t trigger the same environmental and land review process, so there’s greater potential for contaminated properties to slip through.

Regarding the placement of new small schools or charters in existing “underutilized” school buildings, a major issue has been the lack of consultation with parents, teachers administrators and other stakeholders of the “host” school, as well as the failure to notify elected officials until late in the siting process.  This can result in tensions and problems, such as those relating to space sharing among schools in the building.  In response to criticism from Council Members and other stakeholders, the DOE has begun to do more in the area of soliciting community input.  Starting this summer, DOE began meeting with “expanded” District Leadership Teams (DLTs) across the City to “discuss areas of forecasted district concerns and solicit community input on possible solutions.”
  According to information on DOE’s website, “[e]xpanded DLT's include, Community Superintendents, union representatives, Community Based Organizations, elected officials and/or their representatives, Community Education Council leadership, and other community leaders.  Parents are encouraged to provide input via any of these representatives. This process will continue throughout the school year in an effort to continuously include feedback in decision making processes.”
  In addition to these meetings, DOE has created online Educational Priorities Surveys, tailored for specific districts, to obtain additional community input.
  To date, DOE has posted these online surveys for Community School Districts 11, 18, 19, 20, 27, 28 and 31.


Another concern is that placement of new schools in existing buildings can actually add to overcrowding.  In the case where large, low performing high schools have been closed and replaced with new small schools, for instance, displacement of students from the school being phased out can lead to overcrowding of surrounding schools.  As described in a January 2006 Education Week article: 

When Prospect Heights High School in Brooklyn was restructured, enrollment plunged from 1,748 in 2001-02, to 791 in 2003-04. Similar stories occurred at the restructured Roosevelt and Taft high schools in the Bronx, Bushwick and Erasmus Hall high schools in Brooklyn, and George Washington and Seward Park high schools in Manhattan. Enrollment at Samuel J. Tilden in Brooklyn then increased by 22 percent; Norman Thomas in Manhattan was up by 26 percent; and DeWitt Clinton in the Bronx saw a 21 percent jump, all while citywide high school enrollment growth was slight.

Conclusion
Today’s hearing offers an opportunity to examine how the school siting process contributes to the problem of overcrowding in City public schools and will consider how improvements to the siting process might help ameliorate school overcrowding.  The Committee and the Subcommittee will hear from elected officials, parents, advocates, unions, and others regarding their ideas about how to better address overcrowding in City schools, and will explore recommendations for greater accountability and improvements in these areas.  
� Reports were released by the Manhattan Borough President (“Crowded Out,” April 2008 and “Still Crowded Out,” September 2008); Comptroller (“Growing Pains,” May 2008); and by Emily Horowitz and Leonie Haimson (“How Crowded Are Our Schools? Results from a Survey of NYC Public School Principals,” May 20, 2008).
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