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Res. No. 575
By Council Members Gennaro, Fidler, Gerson, Liu, Lopez, McMahon, Monserrate, Nelson, Sanders, Weprin and Brewer; also Council Member Seabrook

Title:
Resolution calling upon the New York State Legislature to amend the Public Health Law to establish higher penalties and authorize more effective injunctive relief for violations of New York City’s Watershed Rules and Regulations.

On November 21, 2002, the Committee on Environmental Protection held a 

hearing on Res. No. 575, a Resolution calling upon the New York State 

Legislature to amend the Public Health Law to establish higher penalties and authorize 

more effective injunctive relief for violations of New York City’s Watershed Rules and 

Regulations.

A. Introduction

New York City’s drinking water supply is primarily served by a system of nineteen reservoirs in a 1,969 square-mile watershed that extends through Westchester, Putnam, Delaware, Greene, Schoharie, Sullivan and Ulster Counties.
  These reservoirs provide approximately 1.3 billion gallons of drinking water each day to nine million people throughout New York City and parts of four counties north of the City.

 The watershed is comprised of two distinct sections – “East of Hudson”, also known as the Croton watershed, and “West of Hudson”, also known as the Catskill/Delaware watershed.
  The Croton watershed, which was the City’s first upstate supply, consists of twelve reservoirs and three controlled lakes.  This watershed typically provides approximately ten percent of the supply’s drinking water, and more than that under drought conditions.
  The Catskill/Delaware watershed consists of six reservoirs that are located over an area of over 1,900 square miles, and provides approximately ninety percent of the drinking water to the New York areas, mentioned above.
  The New York City Department of Environmental Protection (DEP) is charged with operating and protecting this critical resource for New York City.


Pursuant to the 1997 Watershed Memorandum of Agreement, the City promulgated Watershed Rules and Regulations (WRRs) on May 1, 1997, in order to further protect the City’s drinking water supply.
  This enactment marked the first time since 1953 that the regulations concerning the watersheds of the City’s reservoirs had been updated.   These regulations comprise the regulatory mechanism through which New York City’s drinking water supply and its sources are protected from pollution and degradation.  They are “directed primarily towards controlling sewage collection and treatment, stormwater discharges and impervious surfaces, but also govern such activities as petroleum storage, winter highway sand and salt storage facilities, and solid waste management and disposal.”

B. Summary of Res. No. 575

In calling for the City to amend the Public Health Law, the Resolution cites the importance of protecting the watersheds of the City’s drinking water supply and the pollution threats faced by the supply.  It describes the current, inadequate provisions of the Public Health Law, which provide for the enforcement of the City’s WRRs, and compares those provisions to more stringent enforcement provisions contained in the  Environmental Conservation Law and the federal Safe Drinking Water Act.  The Resolution also states that effective WRRs are necessary to ensure continued filtration avoidance for the Catskill/Delaware watershed.  Finally, the Resolution asserts that an increased penalty and more effective injunctive relief for violating the WRRs would help foster compliance, therefore better protecting the watersheds and New York City’s drinking water supply. 

C. Enforcement Provisions of the State Public Health Law
The effectiveness of any regulation is directly related to the successful enforcement of that regulation.  Therefore, to adequately protect the City’s drinking water supply from the continuous threat of cumulative and episodic pollution impacts, it is necessary that the enforcement provisions associated with those regulations are potent enough to deter noncompliance.  

At present, the maximum penalty that may be assessed for violations of the WWRs, pursuant to Section 1103 of the Public Health Law – including continuing violations -- is $200.  That amount effectively makes a penalty levied for any infraction of the WRRs merely a modest “cost of doing business”.  As such, it is important that this penalty amount is greatly increased to reflect the gravity of watershed protection. 

Pursuant to Section 1102 of the Public Health Law, the Commissioner of Environmental Protection and the New York City Water Board may only seek injunctive relief and assess a penalty subsequent to the service of a notice of violation upon the violator, and the violator’s failure to comply within five days of such service.  This system allows for the violation of the WRRs without the imposition of any serious consequences, as long as the violating behavior is abated within the proscribed time period.  As such, the City’s enforcement authority is undermined and the City does not possess the necessary tools with which to adequately protect the watersheds.

In stark contrast to the Public Health Law provisions described above, the Environmental Conservation Law and the federal Safe Drinking Water Act contain enforcement provisions that punish violators to a far greater extent.  Violations of these laws may result in penalty assessments of up to $25,000 per day, per violation.
  

Furthermore, these statutes include the threat of an immediate injunction, rather than a “wait and see” approach.

D. Filtration Avoidance Determination for the Catskill/Delaware Watershed

On June 29, 1989, pursuant to the Safe Drinking Water Act Amendments of 1986, the EPA promulgated the Surface Water Treatment Rule (“SWTR”) to protect drinking water sources.   The SWTR is codified at 40 Code of Federal Regulations (“CFR”), Subpart H, Part 141.  These rules require that all surface drinking water sources, such as 

New York City’s, meet objective, “stringent water quality, disinfection and site-specific avoidance criteria” or be filtered.
  On December 16, 1998, pursuant to the Safe Drinking Water Act Amendments of 1996, the EPA amended the SWTR with the Interim Enhanced Surface Water Treatment Rule (“IESWTR”), which is set forth at 40 C.F.R. Part 141, Subpart P.  The IESWTR mandated that unfiltered systems meet several new provisions to remain as such, including provisions that protect against microbial contaminants, such as Cryptosporidium, in drinking water supplies.  New York City’s Catskill/Delaware system must comply with the criteria of both the SWTR and the IESWTR in order to avoid filtration.  The United States Environmental Protection Agency (EPA) has primary enforcement authority to ensure that these requirements are met.

In July 1992, the DEP submitted an application to the EPA to avoid filtration of the City’s Catskill/Delaware water system.  The EPA concluded that that system met the objective criteria for filtration avoidance and issued the first Filtration Avoidance Determination (FAD) for the system in January 1993.   The Catskill/Delaware water system has continuously operated under a filtration avoidance determination since that time, through the most recent draft FAD, released by the EPA on March 23, 2002 (2002 Draft FAD).
  

The 2002 Draft FAD outlines the elements of the City’s 2001 Watershed Plan and sets forth deadlines by which certain program goals must be met.  In order for the City to continue to avoid filtration of the Catskill/Delaware water supply, the City must fully implement  its 2001 Watershed Plan, with any modifications and additions to that Plan that are detailed in the 2002 Draft FAD, and continue to comply with the objective filtration avoidance criteria, set forth at 40 C.F.R. §§ 141.71 and 141.171.  Although the next revision to the FAD is currently scheduled for April 2007, at any time “EPA or the primacy agency may make a determination that the City’s watershed program no longer provides adequate protection of the City’s water supply . . . and require the City to filter its Catskill/Delaware water supply.”

According to the 2001 Watershed Plan, the DEP plans to enhance the effectiveness of its Watershed Regulations by, among other things: enhancing the DEP’s active participation in the State Environmental Quality Review Act (“SEQRA”) process; amending the Watershed Regulations to prohibit the use of new galley systems, including seepage pits,
 for treatment within the watershed; completing the mapping and analysis of impervious surfaces by December 2002; coordinating with the New York State Department of Environmental Conservation and the New York State Attorney General’s Office to ensure compliance with stormwater pollution prevention plans; and increasing education and outreach efforts.
  Although these efforts may heighten the protection of the watershed, maximum effectiveness of the WRRs, however, can only be achieved by strengthening the enforcement provisions for those regulations.  If such action is not taken, the Catskill/Delaware water supply may not be adequately protected and may thus not meet the requirements for filtration avoidance – potentially resulting in the required filtration of the system and a cost of billions of dollars to New York City.

E. Conclusion


New York City’s water supply is a vital resource for nine million New York City and suburban residents and countless others who visit and work in the area.  The protection of the City’s drinking water, and the watersheds that feed the City’s reservoirs, is necessary in order to ensure a safe and healthy supply.  Since the WRRs are the regulatory mechanism through which these watersheds are protected, it is critical that the enforcement provisions pertaining to those regulations are extremely effective in promoting compliance.  Therefore such enforcement provisions, which are contained in the Public Health Law, must be greatly strengthened to accomplish that goal.

Res. No. 575

..Title

Resolution calling upon the New York State Legislature to amend the Public Health Law to establish higher penalties and authorize more effective injunctive relief for violations of New York City’s Watershed Rules and Regulations.

..Body

By Council Members Gennaro, Fidler, Gerson, Liu, Lopez, McMahon, Monserrate, Nelson, Sanders, Weprin and Brewer; also Council Member Seabrook

Whereas, New York City’s drinking water supply is a critical resource for eight million New York City residents, approximately one million residents of Westchester County, and a multitude of others who work in and visit the City; and

Whereas, The New York City Watershed Rules and Regulations, Chapter 18 of Title 15 of the Rules of the City of New York, comprise the regulatory mechanism through which New York City’s drinking water supply and its sources are protected from pollution and degradation; and

Whereas, The high quality of New York City’s drinking water faces a continuous threat from the cumulative and episodic impacts of pollution sources generated by certain land uses and activities within the watersheds that feed the City’s reservoirs; and

Whereas, The United States Environmental Protection Agency has granted a Filtration Avoidance Determination, pursuant to Sections 141.71 and 141.171 of Title 40 of the Code of Federal Regulations, for the Catskill/Delaware water supply; and

Whereas, Ineffective Watershed Rules and Regulations will result in the inadequate protection of the Catskill/Delaware water supply, which may lead to the required filtration of this supply; and 

Whereas, Filtration of the Catskill/Delaware water supply would result in a cost of billions of dollars to New York City; and

Whereas, Effective Watershed Rules and Regulations are necessary to maximize watershed protection, even if filtration of the Catskill/Delaware water supply is required; and

Whereas, The Watershed Rules and Regulations are enforced pursuant to the Public Health Law; and

Whereas, The penalty and injunctive relief provisions of the Public Health Law are substantially weaker than certain provisions that enforce water quality laws and regulations found in the Environmental Conservation Law and in the Safe Drinking Water Act; and 

Whereas, Section 1102 of the Public Health Law provides that the New York City Commissioner of Environmental Protection may only seek injunctive relief and assess a penalty for the violation of the Watershed Rules and Regulations subsequent to the service of a notice of violation upon the alleged violator and the failure to comply within five days of such service; and 

Whereas, Section 1103 of the Public Health Law provides that a person in violation of the Watershed Rules and Regulations may be liable for a maximum fine of only $200 and up to one year imprisonment; and

Whereas, Violations of the Environmental Conservation Law and the Safe Drinking Water Act may result in penalties of up to $25,000 per day, per violation and the threat of an immediate injunction; and 

Whereas, An increased penalty and more effective injunctive relief for violating the Watershed Rules and Regulations would help foster compliance, therefore better protecting the watersheds and New York City’s drinking water supply; now, therefore, be it 

Resolved, That the Council of the City of New York calls upon the New York State Legislature to amend the Public Health Law to establish higher penalties and authorize more effective injunctive relief for violations of New York City’s Watershed Rules and Regulations.
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�  http://www.ci.nyc.ny.us/html/dep/html/agreement.htm


� Id. 


� Although the Catskill/Delaware watershed is actually comprised of two separate watersheds – the Catskill watershed and Delaware watershed – it is typically referred to as one watershed, particularly due to the mixing of water from both watersheds in the Kensico Reservoir.


� Pursuant to the Supplement to the Consent Decree filed in United States, et al. vs. City of New York (EDNY), New York City is under the obligation to filter its Croton system by 2010 or 2011, depending on the site that is chosen for the filtration plant. 


� New York City’s water supply system (including both the Catskill/Delaware and Croton systems) supplies water to approximately one million residents in Westchester, Putnam, Ulster and Orange counties, in addition to New York City.


� The Watershed Memorandum of Agreement, signed on January 21, 1997, by New York State, the City of New York, the Coalition of Watershed Towns and representatives from Riverkeeper, the New York Public Interest Research Group, the Trust for Public Land, the Catskill Center for Conservation and Development and the Open Space Institute, serves as the legal mechanism through which the DEP’s protection plan for the Catskill/Delaware watershed is implemented.





� New York City’s 2001 Watershed Protection Program Summary, Assessment and Long-term Plan, December 2001 (“2001 Watershed Plan”), p. 417.


� ECL §§ 71-0301 and 71-1929;42 U.S.C. § 300G-3(g)


� New York City Filtration Avoidance Determination, USEPA - May 2002, Surface Water Treatment Rule Determination for New York City’s Catskill/Delaware Water Supply System (“2002 Draft FAD”), p. 2. 


� The EPA delegated primary enforcement authority to the New York State Department of Health (“NYSDOH”) for the SWTR for all public water systems in New York State, except for the Catskill/Delaware system.  The SWTR will be delegated to the NYSDOH for the Catskill/Delaware system in May 2007.  The NYSDOH has not yet applied for delegation of the IESWTR.


� It is expected that the Final 2002 FAD will be released shortly.


� 2002 Draft FAD, p. 1.


� Galley systems are typically used to allow development on sites that would not otherwise be suitable for a conventional subsurface waste disposal system. � HYPERLINK http://www.newyorkwater.org/html/action_alert.html ��http://www.newyorkwater.org/html/action_alert.html� 


� 2001 Watershed Plan, p. 419.
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