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I. Introduction

Today, the Committee on Governmental Operations (the “Committee”), chaired by Council Member Gale Brewer, will meet to conduct an oversight hearing regarding the usage and efficacy of the New York City False Claims Act (“City FCA”).  Enacted by the Council in 2005 and modeled after the federal “qui tam” statute, the City FCA is a tool for uncovering fraud against the City by enabling private individuals to bring lawsuits to recover treble damages for false claims submitted to the City.  Today’s hearing will examine the usage and efficacy of the City FCA since its enactment and seek to determine whether the law, which is set to expire in June 2012, should be renewed.
II. Background 
A. The Federal False Claims Act

The federal False Claims Act (“Federal FCA”)
 – also known as “Lincoln’s Law” -- was enacted by Congress in 1863 with “the principal goal of stopping the massive frauds perpetrated by large [private] contractors during the Civil War.”
  The Federal FCA allowed private citizens to sue, on the government’s behalf, companies and individuals that were defrauding the government.  Such suits became known as “qui tam” lawsuits.
  Those found liable of defrauding the government were subject to double damages and a civil fine of $2,000 for each false claim filed with the government, while the individual bringing the suit was entitled to receive 50% of the amount the government recovered.  

Following much publicized stories about government purchases of $900 airplane ashtrays, $7,600 coffeemakers, and $400 hammers, in 1986, Congress significantly overhauled the federal FCA.
  Under the amended law, private individuals who bring successful qui tam suits are entitled to between 15-30% of the government’s recovery, and those found defrauding the government are liable for treble damages and civil penalties ranging from $5,000 to $10,000 for each false claim.


The federal FCA is a highly effective tool for protecting the public coffers.  Since the federal FCA was amended in 1986, the federal government has recovered more than $30 billion in settlements and judgments.
  In 2011 alone, more than $3 billion was recovered under the federal FCA.
  The vast majority -- $2.8 billion – was recovered through qui tam suits.
  As has been the trend over the past decade, most of this recovery – approximately $2.4 billion – came through Medicare or Medicaid fraud cases.
 
B.  The New York City False Claims Act


In May 2005, the Council passed Local Law No. 53, which created the New York City False Claims Act.  With its passage, New York City became the third city, after San Francisco and Chicago, to adopt its own false claims law.
  The City FCA, like the federal FCA it was modeled after, is intended to protect and enhance the public coffers and save taxpayers money by uncovering fraud against the City and by rewarding whistleblowers who bring forth information about fraudulent claims.   


Specifically, the City FCA provides a cause of action – known as a “civil enforcement action” – to recover funds from any person who makes false or fraudulent claims to the City.
  Generally, any knowingly false claim or false statement that involves payment or a demand for payment from the City, or which deprives it of revenues in some way, is actionable.
  Pursuant to the law, anyone who makes a false claim to the City is liable to the City for three times the amount of the damages caused by the false claim, a civil penalty of between $5,000 and $15,000 for each false claim, and the costs and attorney’s fees associated with bringing a civil enforcement action.
 

In addition, private individuals may submit to the City “proposed civil complaints” containing allegations of fraudulent activity.
  Upon receiving a proposed civil complaint, the City is required to diligently investigate its allegations.
  Within 180 days of receipt of a proposed civil complaint, the Corporation Counsel must inform the person who submitted it that the City will either: (1) commence a civil enforcement proceeding based upon the complaint (in which case the Corporation Counsel is required to commence a proceeding within 90 days of such notice); (2) authorize the person who submitted the complaint to commence such a proceeding; or (3) decline to commence a proceeding—in which case no proceeding may be brought either by the City or the person who submitted the proposed civil complaint.
  The Corporation Counsel, however, may only decline to commence a civil enforcement action based on a proposed civil complaint submitted by a private individual if it makes one of several enumerated determinations.
  

  If the Corporation Counsel commences a civil enforcement action based on a proposed civil complaint, then the person who submitted the complaint is entitled to between 10 and 25% of the proceeds of the case.
  If a private individual commences a civil enforcement action authorized by the corporation counsel, such person is entitled to between 15 and 30% of the proceeds of the case.  The court determines the exact amount of the entitlement taking into account various factors, including the extent of the private individual’s involvement in the litigation, the quality of the information reported, and fundamental fairness.
       


 The City FCA provides strong whistleblower protections.  A private individual who submits a proposed civil complaint pursuant to the law may not be subject to adverse personnel action or retaliation in any way based on his or her involvement in a civil enforcement action.
  A whistleblower who is retaliated against may bring a cause of action against his or her employer for injunctive relief, reinstatement, payment of two times back pay plus interest, and compensation for any special damages sustained, including attorneys’ fees and litigation costs.
     


 Pursuant to Local Law No. 53, the City FCA will expire on June 1, 2012 unless the Council acts to renew it.
C.  The New York State False Claims Act

In 2007, the New York State Legislature enacted the New York State False Claims Act (“State FCA”).
  The State FCA, which was enacted following the passage of the federal Deficit Reduction Act of 2005, addresses many loopholes that exist in other FCA laws.
  Under the State FCA, either the New York State Attorney General or a local government may bring a lawsuit against a person or a company that obtains or withholds funds or property from the State or local government through false or fraudulent conduct.
  Like the Federal FCA and City FCA, those found to have defrauded a state or local government are liable for treble damages, plus a civil penalty.
  


In addition, the State FCA contains a qui tam provision whereby any person may bring an action on behalf of the State or a local government by filing a complaint in camera.
  The qui tam complaint must remain under seal for at least sixty days, and may not be served on the defendant unless ordered by the court.
  Within sixty days after a qui tam complaint is filed, the Attorney General must elect to supersede or intervene and proceed with the action, or to authorize the affected local government to supersede or intervene, except that if a case involves damages to only New York City, the Attorney General must receive the consent of the Corporation Counsel to supersede or intervene.
  Unlike the City FCA, however, if the Attorney General or affected local government declines to supersede or intervene in an action, the qui tam plaintiff may still proceed with a case on the State or local government’s behalf.
  

There are several other ways in which the State FCA differs from, and arguably goes beyond, the City FCA.  First, the State FCA applies to false claims under the tax law.  The City FCA explicitly excludes “claims, records, or statements made pursuant to federal, state or local tax law.”
  Second, under the State FCA, the Attorney General must proceed within sixty days, whereas under the City FCA, the corporation counsel is afforded one-hundred eighty days to decide whether and how to handle a private individual’s complaint.  Third, the ranges for recovery afforded to private individuals differ somewhat, as follows:
	
	If government intervenes or supersedes


	If government declines to intervene or supersede

	City FCA
	10%-25%
	15%-30%


	State FCA
	15%-25% 

	25%-30%


III. The Usage and Efficacy of the New York City False Claims Act
According to the annual reports that the Corporation Counsel is required to submit to the Mayor and Speaker, the City FCA has been used relatively infrequently since its enactment in 2005.  The following chart displays information about the number and disposition of proposed civil complaints received by the City under the City FCA:
	Calendar Year
	No. of Proposed Civil Complaints Received
	No. of Proposed Civil Complaints Resulting in the Corporation Counsel Commencing an Action
	No. of Proposed Civil Complaints Resulting in the Corporation Counsel Designating a Person to Proceed on the City’s Behalf
	No. of Proposed Civil Complaints for which the Corporation Counsel Determined Not to Commence an Action

	2005
	0
	0
	0
	0

	2006
	4
	0
	0
	1

	2007
	6
	0
	0
	4

	2008
	3
	0
	0
	6

	2009
	4

	0
	0
	4

	2010
	6
	0
	0
	2

	Total
	23
	0
	0
	17




As shown above, the Corporation Counsel has not pursued any proposed civil complaints that have been submitted by private individuals pursuant to the City FCA.  The most frequent reason that the Corporation Counsel has determined not to pursue an action is that the proposed complaint presented claims for Medicaid funds.  Pursuant to federal law, all Medicaid recoveries go to the State and not the City.  As such, the Corporation Counsel determined that any action by the City to pursue Medicaid fraud would be “based upon an interpretation of law or regulation which, if adopted, would result in significant cost to the city,” since any share that a private individual might recover would come out of the City treasury, without the City receiving any corresponding benefit.
  This was the basis for not pursuing 13 of the 17 proposed civil complaints that the Corporation Counsel declined to prosecute.


The Corporation Counsel’s bases for not filing a civil enforcement action in the few other matters for which it received proposed civil complaints were:

· Two matters in which the City did not suffer any loss;

· Two matters in which the proposed civil complaint failed to state a claim upon which relief may be based; and

· One matter that involved a claim pursuant to federal, state, or local tax law, which is explicitly excluded from the statute.   
Nevertheless, the City FCA has been used with some frequency by the Corporation Counsel to prosecute false claims against the City that did not arise from proposed civil complaints.  Since its enactment, the Corporation Counsel has pled a claim under the City FCA in at least ten actions, and recovered funds via settlement in at least six of these cases.  These actions, which also pled other claims, involved false royalty reports, fraudulent bills submitted in connection with computer services, and false bills in connection with printing services, among other things.  
Finally, it is unclear what impact the passage of the State FCA has had on the usage and efficacy of the City FCA.  Because the State FCA applies to false claims against both the State and local governments, any claim that may be brought under the City FCA may also be brought under the State FCA.  As discussed above, there are several important differences between the State FCA and City FCA.  Most significantly, the State FCA allows a private individual to file a complaint directly with the court and to proceed with an action even if the Attorney General declines to do so; under the City FCA, a private individual must submit a proposed complaint to DOI and the Corporation Counsel who has the option to file or not file the complaint, and the private individual may not proceed if the Corporation Counsel declines to do so.  Thus, for a would-be whistleblower, proceeding under the City FCA may be an inherently more risky proposition than proceeding under the State FCA.   
IV. Today’s Hearing

At today’s hearing, the Committee will examine the extent to which the City FCA has been used since its enactment in 2005, and how effective it has been as a tool for uncovering fraud against the City.  The Committee will seek information about the types of cases filed by the Corporation Counsel under the City FCA and the outcome of those cases.  The Committee will also seek to determine the impact that the enactment of the State FCA has had on the usefulness and appeal of the City FCA to potential whistleblowers.  Finally, as the City FCA is set to expire on June 1, 2012, the Committee will explore whether the law should be renewed and, if so, whether there are reforms that should be adopted in order to enhance the usage and efficacy of the City FCA.
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� Pursuant to the rules adopted by the New York City Department of Investigation (“DOI”) and the Law Department, proposed civil complaints must be submitted to DOI.  Within thirty days of receipt of a proposed civil complaint, DOI notifies the Law Department as to whether the matter involved is already the subject of an ongoing investigation, or may warrant the opening of a new investigation by DOI.  See 46 RCNY § 3-01 (Rule Governing the Protocol for Processing Proposed Civil Complaints Pursuant to the New York City False Claims Act).   


� N.Y.C. Admin. Code § 7-804(b)(2).


�  The bases for a determination to decline to commence a civil enforcement action include: (1) the proposed civil complaint is based on claims, records or statements made pursuant to federal, state or local tax law; (2) the proposed civil complaint is based upon false claims with a cumulative value of less than $25,000; (3) the proposed civil complaint is based upon allegations which are the subject of a pending criminal or civil action in which the City is already a party; (4) the proposed civil complaint is derived from already public disclosures, unless the person who submitted the proposed civil complaint was the primary source of the public information; (5) the proposed civil complaint is based upon information discovered by an employee of the City, state or federal government unless the employee first reported the information to the Department of Investigation and the City then failed to act on the information within six months of its receipt; (6) the proposed civil complaint is against the City, state or federal government or any officer or employee acting within the scope of his or her employment; (7) commencing a civil enforcement action would interfere with a contractual relationship between the city and an entity providing goods or services which would significantly interfere with the provision of important goods or services, or would jeopardize the health and safety of the public; (8) the proposed civil complaint is based upon an interpretation of law or regulation which the corporation counsel disputes and which, if adopted, would result in significant cost to the City; or (9) the proposed civil complaint, if filed in a court of competent jurisdiction, would be dismissed for failure to state a claim upon which relief may be based.  N.Y.C. Admin. Code § 7-804(b)(3)(i)-(iv), (d)(1)-(5).  Additionally, if the DOI Commissioner determines that a civil enforcement action based on a proposed civil complaint would interfere with or jeopardize an investigation by a governmental agency, then the Corporation Counsel may decline to commence a civil enforcement proceeding or designate the person who submitted the proposed civil complaint to do so until such time as commencement of an action would no longer jeopardize the investigation.  N.Y.C. Admin. Code § 7-804(c).


� N.Y.C. Admin. Code § 7-804(i)(1).  


� N.Y.C. Admin. Code § 7-804(i)(2).  In cases in which the private individual who submitted the information actually initiated the false claim violation, a court can award less than the statutory amounts; if the private individual is convicted of criminal conduct as a result of his or her role in the false claims violation, he or she is not entitled to share any of the proceeds.  N.Y.C. Admin. Code § 7-804(i)(v), (vi).


� N.Y.C. Admin. Code § 7-805.


� Id.  


� N.Y. Fin. Law §§ 187-194.


� In February 2006, Congress sought to close a major loophole in its ability to gain full recovery in Medicaid fraud cases.  Because the federal FCA only applies to fraud against the federal government, and Medicaid costs are shared by the federal government and the states, full recovery in these cases can only be had if a state has its own robust false claims act.  Thus, in order to encourage states to enact their own versions of the federal FCA, the Deficit Reduction Act of 2005 contained a provision that provides incentive for states to do just that.  In essence, a state that has in effect a qualifying FCA is entitled to an increase of ten percentage points in the share of any amounts recovered under a Medicaid fraud action.  The provision lays out several criteria that a state’s FCA must meet in order to qualify for the increased share of recovery.  Specifically, a state FCA must: (1) create liability for false or fraudulent claims on the Medicaid program; (2) be “at least as effective in rewarding and facilitating qui tam actions” as those in the federal FCA; (3) provide for filing an action under seal for 60 days with review by the state Attorney General; and (4) contain a civil penalty that it not less than that in the federal FCA.  42 U.S.C. § 1909(b).  The Inspector General of the United States Department of Health and Human Services, in consultation with the United States Attorney General, determines whether these requirements are met.   See U.S. Dep’t of Health and Human Serv., Guidelines for Evaluating State False Claims Acts (August 2006).  Currently, twenty-nine states, including New York, have their own versions of the federal FCA.  Fourteen of these were enacted following the passage of the Deficit Reduction Act.


� N.Y. Fin. Law § 190.


� N.Y. Fin. Law § 189.


� N.Y. Fin. Law § 190(2).


� N.Y. Fin. Law § 190(2)(b).


� Id.


� N.Y. Fin. Law § 190(2)(f) (“If the state declines to participate in the action or to authorize participation by a local government, the qui tam action may proceed subject to judicial review under this section, the civil practice law and rules, and other applicable law.”).


� N.Y.C. Admin. Code § 7-804(d).  


� As discussed above, under the City FCA, a private individual may only proceed if the Corporation Counsel authorizes him or her to sue on the City’s behalf.


� Two of the four proposed civil complaints were not submitted pursuant to the procedures of the City FCA, but were nonetheless considered by the Corporation Counsel as such.


� Six cases are still under investigation.


� See N.Y.C. Admin. Code § 7-804(b)(3)(ii).  
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