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          1  COMMITTEE ON HOUSING AND BUILDINGS

          2                 CHAIRPERSON SPIGNER: Good morning. My

          3  name is Archie Spigner and I am the Chair of the

          4  Housing and Buildings Committee.

          5                 This is a continuation of the Housing

          6  and Buildings Committee that was held two days ago.

          7  Today, the Committee is conducting a second hearing

          8  on proposed legislation aimed at preventing lead

          9  poisoning in our children. The legislation before us

         10  is an amended version of the legislation discussed

         11  at a hearing conducted earlier this week.

         12                 In light of the extensive testimony

         13  received at that hearing, and afterward, this

         14  legislation before us contains the following

         15  significant changes.

         16                 Number one, a dust wipe clearance

         17  test has been added to the interim control

         18  procedures required to correct the violation for a

         19  lead-based paint hazard.

         20                 The Committee heard from numerous

         21  witnesses that such a test is necessary to ensure

         22  that work done to control lead-based paint hazards

         23  does not inadvertently increase a child's exposure

         24  to lead dust.

         25                 When a violation has been served, the
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          2  test will be required when interim controls are

          3  applied to doors, windows and interior wood trim,

          4  where studies have shown lead to be most prevalent

          5  in New York City multiple dwellings.

          6                 The tests will be performed

          7  immediately adjacent to the work area by a person

          8  who has passed a course approved by the Department

          9  of health, and test samples will be sent to an

         10  independent state-certified laboratory for analysis.

         11                 The time frames for lead-based paint

         12  enforcement actions by the Department of Housing

         13  Preservation and Development have been reduced

         14  substantially in an attempt to reduce the compliance

         15  period during which a child might continue to be

         16  exposed to lead-based paint hazards.

         17                 The time frame for HPD to conduct an

         18  inspection has been reduced to ten days from the

         19  date of complaint or 15 days during the heating

         20  season, down from 15 and 25 respectively. The time

         21  frame for HPD to serve a notice of violation has

         22  been reduced to 20 days from the date of an

         23  inspection finding a lead-based paint violation down

         24  from 60 days.

         25                 The time frame for HPD to attempt to
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          2  reinspect an owner's certification of correction of

          3  a violation has been reduced to 30 days from the

          4  date of receipt of certification down from 70 days.

          5                 The time frame for HPD to correct a

          6  violation that has not been corrected by the owner

          7  has been reduced to 60 days from the date for

          8  correction, or the date HPD found a certified

          9  correct to be false, down from 90 days.

         10                 When it finds a lead-based paint

         11  violation, HPD must notify the Department of health

         12  of the complainant's name and telephone number, if

         13  any, and the address of the unit where the violation

         14  was found.

         15                 The notification is intended to

         16  improve the ability of DOH to provide parents

         17  information on blood lead screening, testing,

         18  diagnosis or treatment, for appropriate follow-up.

         19                 Upon the request of a parent or

         20  guardian, DOH must arrange for a blood lead

         21  screening of any child whose parent or guardian is

         22  unable to obtain a lead test because the child is

         23  uninsured or otherwise not covered for screening.

         24                 An owner may apply to HPD for a

         25  single 45-day extension in which to correct a
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          2  lead-based paint violation. The legislation

          3  discussed earlier this week provided for an

          4  unlimited number of 30-day extensions. It should be

          5  noted that this change will reduce the overall time

          6  frame for a correction, whether by the owner or, if

          7  necessary, by HPD.

          8                 The civil penalty for falsifying a

          9  certification of correction of a lead-based paint

         10  violation has been increased to a minimum of $10,000

         11  and a maximum of $25,000 in order to increase its

         12  deterrence value. The legislation discussed earlier

         13  this week provided for a civil penalty of $1,000 to

         14  $3,000.

         15                 The borough registers of lead-based

         16  paint violations certified by DOH shall be

         17  maintained. The legislation discussed earlier this

         18  week would have eliminated the registers, which are

         19  a useful source of information on the geographic

         20  distribution of violations.

         21                 Owners of gut-rehabilitated buildings

         22  may apply to HPD to have those buildings exempted

         23  from the presumption of lead-based paint and certain

         24  other requirements of the law at the discretion of

         25  HPD. The legislation discussed earlier this week did
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          2  not provide for such an exemption, which recognizes

          3  that gut-rehabilitated buildings should have been

          4  made lead-free at the completion of such

          5  rehabilitation.

          6                 Cooperatives and condominiums may

          7  allocate responsibilities under this legislation

          8  through agreements between the shareholder or owner

          9  and the corporation or association. The legislation

         10  discussed earlier this week did not contain this

         11  provision, which will prevent the bill from having

         12  an unintended effect on the agreements between

         13  shareholders and associations.

         14                 9) The effective date of the

         15  legislation has been changed to 120 days from the

         16  date of enactment, from 90 days, to allow DOH time

         17  to train people to conduct the dust wipe clearance

         18  test that has been added to the bill.

         19                 We have received assurances from the

         20  Commissioner of Health that DOH will have its own

         21  approved course on conducting the tests up and

         22  running in the immediate future so that a pool of

         23  trained individuals will be prepared to conduct any

         24  tests that may be required when the provisions of

         25  this bill become effective.
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          2                 The Committee expects to vote on this

          3  amended legislation today. Prior to that, we will

          4  hear testimony from the Commissioner of HPD. The

          5  Chair is in receipt of a letter from the

          6  Commissioner of Health, who was unable to be with us

          7  today, and that letter will be read into the record

          8  at this time by the Counsel to this Committee, for

          9  the moment, Cathy Cudahy.

         10                 Identify yourself, please, Cathy.

         11                 MS. CUDAHY: Cathleen Cudahy,

         12  Legislative Counsel to the Speaker.

         13                 The letter is addressed to the Deputy

         14  Majority Leader and it is dated June 23rd, 1999.

         15                 "I am writing in reference to the

         16  revised version of amendments to Local Law 1 of

         17  1982. The bill, as amended, represents an

         18  incentive-based and workable approach to housing

         19  maintenance and reduction in lead hazards. It

         20  contains important advances over the existing law.

         21                 In particular, the annual inspections

         22  and the safe work practices are mandated even before

         23  a violation has been issued by HPD, creates a

         24  prevention approach to lead hazards that will

         25  benefit New York City's children.
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          2                 The revised measure mandates

          3  clearance dust wipe testing in certain instances. As

          4  stated in my June 21st testimony, this kind of

          5  testing provides significant quality control for

          6  repair projects and it will reduce the danger of

          7  lead poisoning to toddlers and other children under

          8  the age of six.

          9                 The dust wipe test is the single best

         10  way to ensure that an area has been thoroughly

         11  cleaned and is safe.

         12                 It is important to remember that for

         13  the overwhelming majority of residential properties,

         14  the risk of lead hazards appear to be quite low.

         15  More than 96 percent have never been issued a

         16  lead-based paint violation by the Department of

         17  Health.

         18                 The bill, as amended, lays the ground

         19  work for an enforceable program to reduce lead

         20  hazards in housing. We believe that the new

         21  prevention approach provided in the bill will

         22  augment the Department of Health's increasingly

         23  successful efforts to address lead poisoning.

         24                 In 1993, just 37 percent of all New

         25  York City's children were screened for blood lead
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          2  levels. Of children born in 1994, 72 percent were

          3  screened before the age of two. But the Department

          4  is convinced that additional improvements in lead

          5  poisoning prevention can be achieved.

          6                 It is currently implementing two

          7  measures to do a better job of reaching out to New

          8  York City children, especially those who live in

          9  medically underserved communities.

         10                 First the Department will

         11  significantly reduce the blood lead levels at which

         12  it initiates environmental intervention and case

         13  management. At present, DOH acts when a child has a

         14  blood lead level of 20 milligrams per deciliter or

         15  greater.

         16                 Beginning next month, environmental

         17  intervention and case management will begin for

         18  children who have a blood lead level of 15 in two

         19  consecutive tests.

         20                 At the same time, the families of

         21  children who have blood lead levels between ten and

         22  14 will receive advisory information from DOH, as

         23  will their health care providers.

         24                 Second, a link between DOH's child

         25  lead registry and its child immunization registry is
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          2  being planned. By merging our databases, we will get

          3  a better, more detailed health profile of New York

          4  City children.

          5                 More complete information will allow

          6  us to identify youngsters who have not been tested

          7  for blood lead levels. Their families will be

          8  contacted and the DOH will link the children with

          9  comprehensive primary health care services. This

         10  aggressive outreach will augment already expanded

         11  screening efforts and it ensures that all children,

         12  regardless of ability to pay, can be tested for

         13  blood lead levels.

         14                 DOH's actions and the adoption of the

         15  bill the Committee is considering will mean that the

         16  sharp decrease in child lead poisoning cases that

         17  occur from 1994 to 1998 will continue."

         18                 The letter is signed, sincerely, Neal

         19  Cohen, Commissioner.

         20                 CHAIRPERSON SPIGNER: Thank you.

         21                 Now let me introduce the members,

         22  before Commissioner Roberts gives his testimony.

         23                 Starting at my far right is Council

         24  Member Reed -- excuse me, far left, Council Member

         25  Reed. Next to him is Council Member Eldridge, and
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          2  Council Marshall, a member of the Committee. Council

          3  Member Boyland, a member of the Committee. Council

          4  Member Dilan, a member of the Committee. Council

          5  Member Michels, a senior member of the Committee.

          6  Council Member Quinn. Council Member Warden, a

          7  member of the Committee. Council Member Nelson, a

          8  member of the Committee. And Council Member Linares,

          9  a former member of the Committee. And I want to make

         10  a statement about that, because I took strong

         11  exception to an article written by Jack Newfeld,

         12  that said that Council Member Linares told him that

         13  he had been evicted from the Housing and Buildings

         14  Committee. Not true. Not true. Council Member

         15  Linares was not evicted from this Committee. He

         16  chose to leave this Committee for when he balanced

         17  his values of whatever his career choices were. He

         18  could still be a member of this Committee today. As

         19  a matter of fact, with the exception of a vote,

         20  which I never had, he still is permitted, as all

         21  members of the Council, to participate in the

         22  discussion and the deliberation. But I just take

         23  exception, and I know the need for colorful language

         24  in newspaper articles, but a distortion is more than

         25  necessary.
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          2                 COUNCIL MEMBER LINARES: Mr. Chair, if

          3  you will allow me to clarify, because, you know,

          4  this article was quoting me.

          5                 For the record, I want to say that

          6  there was a request made of me to allow for a new

          7  member to be part of this Committee, and I only

          8  accepted that request on the condition that I would

          9  expeditiously be allowed to return to this

         10  Committee. I did not intend to leave this Committee.

         11  This is a very important committee for me to be on.

         12  And so, I want to clarify for the record that the

         13  circumstances were not voluntary on my part, but

         14  there was a request of the leadership at a given

         15  moment, which I conditionally  responded to.

         16                 CHAIRPERSON SPIGNER: We have some

         17  more requests coming up soon, all right?

         18                 COUNCIL MEMBER LINARES: I just wanted

         19  to put that on the record, because it was not that I

         20  really volunteered to move out of this Committee.

         21  This is too important a committee for me to be out

         22  of.

         23                 CHAIRPERSON SPIGNER: We will move

         24  ahead. Commissioner Roberts, if you will identify

         25  yourself, sir.
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          2                 COUNCIL MEMBER ELDRIDGE: Mr.

          3  Chairman, I have a request, please.

          4                 The introductory remarks you made

          5  were filled with information that I think we should

          6  have before us, as we have a copy of the Health

          7  Commissioner's letter. But could the

          8  Sergeant-At-Arms copy it for us and distribute it?

          9                 Thank you.

         10                 CHAIRPERSON SPIGNER: I already gave

         11  it to someone who took it away from me.

         12                 COUNCIL MEMBER ELDRIDGE: We don't

         13  have it, and since it lists all of the changes, I

         14  think it is important that we do have it.

         15                 CHAIRPERSON SPIGNER: Okay.

         16                 Council Member Roberts.

         17                 COMMISSIONER ROBERTS: No, no. I am

         18  not a member of the Committee.

         19                 CHAIRPERSON SPIGNER: Excuse me,

         20  Commissioner Roberts.

         21                 COMMISSIONER ROBERTS: My name is

         22  Richard T. Roberts, I am the Commissioner of the New

         23  York City Department of Housing Preservation and

         24  Development.

         25                 Good morning, Chairman Spigner and
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          2  members of the Housing and Buildings Committee and

          3  other members of the Council. I am here today to

          4  testify regarding the proposed legislation

          5  concerning the prevention of lead paint poisoning.

          6                 This proposed legislation has been

          7  amended since the hearing that was held this past

          8  Monday. In particular, the time frames for

          9  enforcement by HPD are shortened, despite my

         10  previous testimony regarding imposition of

         11  unrealistic time frames in our view, in my view that

         12  such time frames should be seen as outer limits on

         13  performance of HPD's duties, rather than goals.

         14                 This legislation has already taken

         15  the unusual action of placing mandates on the

         16  agency's enforcement, rather than leaving

         17  operational and programmatic issues within the

         18  agency's discretion.

         19                 The agency will now also have to find

         20  a way to work within the tightened time frames to

         21  avoid continually litigating in the circumstances

         22  where for some operational reason, we are unable to

         23  meet a particular deadline.

         24                 Nevertheless, we are ready to go

         25  forward with the proposed legislation and to work
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          2  with the Council to identify the resources to

          3  fulfill our responsibilities under the law.

          4                 I would like to spend just a few

          5  minutes responding to some of the inaccuracies

          6  regarding HPD's duty under the proposed legislation

          7  that have been circulating in the past few days.

          8                 One such an accuracy concerns what

          9  are known as line of sight inspections by HPD

         10  housing inspectors. Some have stated that presently

         11  HPD inspectors ignore lead paint violations if they

         12  are inspecting a dwelling unit in response to a

         13  non-lead-related complaint. That is untrue.

         14                 HPD inspectors presently inspect for

         15  and write lead paint violations when they are in a

         16  dwelling unit with children for any reason, and they

         17  will continue to do so under the new proposal.

         18                 It would be a disservice to the

         19  children in the dwelling unit and a waste of agency

         20  resources to do otherwise.

         21                 With regard to targeting of at-risk

         22  buildings, HPD and the Department of Health

         23  currently work together under the federal lead paint

         24  based hazard control grant program to identify

         25  dwellings in the most at-risk neighborhoods to
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          2  receive interim lead control treatments.

          3                 The City recently submitted a round

          4  VII lead grant application to continue its work in

          5  this area. By June of the Year 2000, the lead grant

          6  program will have funded lead control work in

          7  approximately 927 privately-owned units in the City.

          8  Thus, there is already a program in place to target

          9  at-risk buildings.

         10                 Many are concerned that tenants will

         11  not receive adequate notice of the issuance of

         12  violation. This ignores that the bill not only

         13  specifically provides for HPD to notify the tenant

         14  of the lead violation, but also requires HPD to

         15  inform the tenant if a postponement is granted, to

         16  provide the tenant with a special notice stating

         17  that he or she may contact DOH if there are concerns

         18  about issuance of the violation, to provide the

         19  tenant with a copy of the owner certification, to

         20  reinspect every certified violation, to provide

         21  notice to the tenant where the certification is

         22  false, and most importantly, to actually go in and

         23  correct the violation when the owner fails to do so.

         24                 These notices will keep the tenant

         25  informed of the status of the violations at every

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            19

          1  COMMITTEE ON HOUSING AND BUILDINGS

          2  step of enforcement, and the tenant will be assured

          3  that the violation will be corrected by the City

          4  when the owner fails to do so.

          5                 Further, tenants will be given a form

          6  by owners containing information prescribed by HPD

          7  at the time of lease signing.

          8                 And annually inquiring if a child

          9  under six years of age, resides in the unit.

         10                 Tenants will thus know that the owner

         11  has a duty to inspect the unit, and can make a

         12  complaint to HPD if such inspection does not incur.

         13                 At every inspection for lead paint

         14  hazards, HPD inspectors will provide tenants with a

         15  pamphlet concerning lead hazards.

         16                 It should also be noted that federal

         17  rules require that a pamphlet about lead hazards and

         18  notifications about any known lead hazards be

         19  provided to each tenant at lease signing.

         20                 As I have stated previously, we

         21  believe that such broad notification and

         22  dissemination of information will go a long way in

         23  educating the at-risk population about preventing

         24  lead poisoning and informing them of their rights

         25  under the law.
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          2                 As I stated on Monday, we believe

          3  that the proposal has been amended to respond to

          4  many of the comments made in the extensive testimony

          5  that has been heard, creates an effective lead

          6  poisoning prevention program, which provides an

          7  incentive for owners to maintain units and

          8  expeditiously correct lead hazards safely.

          9                 Under the proposal, the City is

         10  taking on massive regulatory responsibilities in

         11  order to meet the goals of preventing lead

         12  poisoning, including most significantly the

         13  obligation to correct lead hazard violations when an

         14  owner fails to do so.

         15                 So, after years of uncertainty, this

         16  bill is a major step toward providing a method to do

         17  so.

         18                 We urge the Council to move to enact

         19  this new legislation. We are anxious to move forward

         20  with this new program. Thank you for the opportunity

         21  to testify and I look forward to answering whatever

         22  questions you might have.

         23                 CHAIRPERSON SPIGNER: Okay,

         24  Commissioner, I thank you for your testimony, and I

         25  am certain that Council Member -- members, we have a
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          2  room full of people and we have had years of

          3  testimony on this issue. Years, not months but

          4  years, and practically every angle of this issue has

          5  been discussed at least a dozen times, so try to

          6  limit yourselves to some unique aspect so that we

          7  don't start to lose our members before we take a

          8  vote.

          9                 Council Member Michels.

         10                 COUNCIL MEMBER MICHELS: Thank you

         11  very much, Mr. Chairman.

         12                 Mr. Commissioner, it is nice to see

         13  you again.

         14                 COMMISSIONER ROBERTS: Hi. How are

         15  you.

         16                 COUNCIL MEMBER MICHELS: I note, of

         17  course, that you gave testimony in furtherance of

         18  this legislation; do you have a copy of the

         19  legislation in front of you, sir? If not, I would

         20  ask the Sergeant-At-Arms to provide a copy of the

         21  legislation. And I assume that you have thoroughly

         22  read it and studied it?

         23                 COMMISSIONER ROBERTS: Yes.

         24                 COUNCIL MEMBER MICHELS: And you are a

         25  lawyer, as I am, and are conversant with it?
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          2                 COMMISSIONER ROBERTS: I am not a

          3  practicing lawyer.

          4                 COUNCIL MEMBER MICHELS: Well, neither

          5  do I, okay, so we are even on that.

          6                 I ask you to turn to page 11 and look

          7  at paragraph F on line 11. Page 11, line 11. It

          8  says, it starts out in that paragraph, and I will

          9  read it for the purposes of the people who are not

         10  here, I am not going to read the whole section, just

         11  certain sections of it.

         12                 "In the event of any action, the

         13  civil penalties arising from a violation of this

         14  section, or in the event of any claim by or on

         15  behalf of the occupant of the dwelling unit, or a

         16  child under six years of age who resides therein,

         17  such owner may in defense, or in mitigation of such

         18  owners' liability show that" -- and then it lists a

         19  whole various series of defenses that an owner may

         20  have.

         21                 Now I ask you to turn to page 12, and

         22  -- well, actually let's start at the bottom of page

         23  11, which let's says, the last word, "the" which

         24  says the bottom of page 11, "the", number 4, "the

         25  owner visually inspected the dwelling unit, but the

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            23

          1  COMMITTEE ON HOUSING AND BUILDINGS

          2  lead-based paint arose subsequent to such inspection

          3  and the occupant did not provide notice to the owner

          4  of such hazard." And I am going to stop there, there

          5  is more language to it.

          6                 So, in other words, as I understand

          7  it, and I am sure you understand it, that one of the

          8  defenses that a landlord has, is that he did not

          9  receive notice of the hazard that arose subsequent

         10  to the yearly inspection, right? Isn't that what you

         11  understand that it means?

         12                 COMMISSIONER ROBERTS: I think that is

         13  an accurate reading.

         14                 COUNCIL MEMBER MICHELS: Well, I have

         15  read this legislation from top to bottom, back and

         16  forth, upside down, and I see nothing in this

         17  legislation that puts the duty upon the landlord --

         18  withdrawn -- that puts the duty on the tenant to

         19  notify the landlord of the hazard. So, how can there

         20  be a defense, when there is no obligation on the

         21  part of the tenant himself to notify?

         22                 And I submit that this legislation is

         23  defectively drawn because you are providing a

         24  defense to a landlord where there is no obligation

         25  or duty on the part of the tenant to do something.
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          2                 So, therefore, this legislation, in

          3  my opinion, and I ask your opinion of whether or not

          4  it is defective, or maybe you know of some place in

          5  this legislation where there is that duty on the

          6  part of the tenant to notify the landlord of the

          7  defect -- of the hazard subsequent to the yearly

          8  inspection.

          9                 COMMISSIONER ROBERTS: Your question

         10  is what? Is it specific to --

         11                 COUNCIL MEMBER MICHELS: My question

         12  is, sir --

         13                 COMMISSIONER ROBERTS: Is it specific

         14  to the relationship between --

         15                 COUNCIL MEMBER MICHELS: -- Whether or

         16  not you know any place in this legislation where

         17  there is a duty on the part -- whether it provides

         18  in the legislation, it provides that the occupant of

         19  the premise must provide to the owner, notice to the

         20  owner of such hazard?

         21                 COMMISSIONER ROBERTS: If the tenant,

         22  it is my understanding that if the tenant were to

         23  notify the landlord, then that would actually

         24  trigger the obligation to do the -- actually trigger

         25  the obligation to do the inspection.

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            25

          1  COMMITTEE ON HOUSING AND BUILDINGS

          2                 Part of the discussion in my remarks

          3  was geared toward the amount of information that we

          4  think is going to be provided in order to educate

          5  tenants about the obligations and the existence of

          6  the services and inspections and so forth that can

          7  trigger the remediation --

          8                 COUNCIL MEMBER MICHELS: What I am

          9  talking about, sir, within the four walls of this

         10  legislation, which we have considered, which is a

         11  newly amended legislation, that provides in there

         12  for a defense that can be asserted at the time of a

         13  lawsuit, in defense either by the City or defense by

         14  the owner of the premises. And that defense says

         15  that you cannot -- I have a defense in that you

         16  cannot be successful against me because you did not

         17  provide me with a notice of the hazard.

         18                 COMMISSIONER ROBERTS: Right.

         19                 COUNCIL MEMBER MICHELS: And I submit

         20  to you, sir, that there is nothing in this

         21  legislation that says to the occupant that he must

         22  do such a thing. So, therefore, we are dealing with

         23  a defective piece of legislation.

         24                 CHAIRPERSON SPIGNER: Stanley, you

         25  made your point, now move to another question. Don't
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          2  spend the rest of the day --

          3                 COUNCIL MEMBER MICHELS: I want to

          4  hear an opinion as a lawyer and as the Commissioner

          5  of HPD.

          6                 COMMISSIONER ROBERTS: I am not going

          7  to offer legal opinions about tort --

          8                 COUNCIL MEMBER MICHELS: How about an

          9  opinion as the Commissioner of HPD?

         10                 COMMISSIONER ROBERTS: I did offer the

         11  opinion as the Commissioner of HPD.

         12                 COUNCIL MEMBER MICHELS: You read the

         13  legislation --

         14                 COMMISSIONER ROBERTS: In my view, and

         15  Council Member, either you are going to let me talk

         16  or you are not.

         17                 COUNCIL MEMBER MICHELS: Yes, but I

         18  hope you will answer the question.

         19                 COMMISSIONER ROBERTS: So, again, my

         20  response to this is whether the information and

         21  process is sufficient as to trigger the process to

         22  remediate the hazard, that is identified in the

         23  statute. And I think that the process, the processes

         24  that are outlined in the statute do provide an

         25  opportunity to actually effectively remediate the
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          2  hazard.

          3                 Now, the question of whether our

          4  duties and obligations are going to be perceived in

          5  tort cases, I can't offer you an opinion about that.

          6                 COUNCIL MEMBER MICHELS: Sir, I am not

          7  talking about tort cases. I am asking you a direct

          8  question. You know, after reading this legislation,

          9  whether there is anything in the four walls of this

         10  legislation, that puts an obligation on the tenants.

         11  Is there any language in here that says to the

         12  occupant of the premises that you must notify the

         13  landlord of a hazard?

         14                 I can't find it. Maybe you can find

         15  it. I can't find it, and therefore, I submit that

         16  the legislation is defective.

         17                 CHAIRPERSON SPIGNER: Duly noted,

         18  Council Member. Duly noted, let's move on.

         19                 COUNCIL MEMBER MICHELS: Can you find

         20  it?

         21                 CHAIRPERSON SPIGNER: Stanley.

         22                 COUNCIL MEMBER MICHELS: I have a

         23  question pending.

         24                 CHAIRPERSON SPIGNER: He has answered.

         25                 COUNCIL MEMBER MICHELS: If he doesn't
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          2  know it, that is one thing.

          3                 CHAIRPERSON SPIGNER: He has answered

          4  it already.

          5                 COUNCIL MEMBER MICHELS: No, he hasn't

          6  answered whether or not he knows of any place in the

          7  legislation.

          8                 Can you answer the question, sir?

          9                 CHAIRPERSON SPIGNER: Stanley, this is

         10  not a court of law. This is not a court of law.

         11  Please --

         12                 COUNCIL MEMBER MICHELS: Please. I

         13  have a question pending, and it is not a debate, it

         14  is a simple question: Does the law provide for an

         15  obligation on the part of the tenant to notify the

         16  landlord of the defective hazard?

         17                 COMMISSIONER ROBERTS: It provides a

         18  process to do that.

         19                 COUNCIL MEMBER MICHELS: Where is that

         20  found. Can you tell me where that is here?

         21                 COMMISSIONER ROBERTS: It provides a

         22  process to do that, in order to inform the landlord

         23  that there are children.

         24                 COUNCIL MEMBER MICHELS: Maybe the

         25  gentleman here has got it for you. Maybe I am wrong.
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          2                 COMMISSIONER ROBERTS: Well, he is

          3  pointing to page ten, line one.

          4                 COUNCIL MEMBER MICHELS: Page ten,

          5  line one. Let's look at it together, page ten, line

          6  one.

          7                 That has to do with whether there is

          8  a child under six years of age. I am talking about a

          9  defective hazard. I think you ought to tell your

         10  Counsel that he ought to listen to the question

         11  also. That is if a child is under the age of six. I

         12  concede that he has an obligation to inform if there

         13  is a child under the age of six, but I am saying to

         14  you that there is no obligation in this law that

         15  provides that you must inform the landlord of the

         16  hazard.

         17                 COMMISSIONER ROBERTS: It provides a

         18  process to do it, Council member.

         19                 COUNCIL MEMBER MICHELS: Well, if that

         20  is your answer, fine. But there is nothing in this

         21  law whether there is a process or not, and I don't

         22  know of anything and therefore the law is defective.

         23  And it is in badly need of an amendment, if that is

         24  the desire.

         25                 CHAIRPERSON SPIGNER: Okay, Stanley,
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          2  are you finished?

          3                 COUNCIL MEMBER MICHELS: Yes, second

          4  round.

          5                 CHAIRPERSON SPIGNER: Thank you.

          6  Council Member Ognibene.

          7                 COUNCIL MEMBER OGNIBENE: Thank you,

          8  Mr. Spigner.

          9                 I would like to go over that same

         10  paragraph, because I see it a little bit differently

         11  than my colleague does. What it is saying here is

         12  that, and what the statute says is that if the owner

         13  complies with his obligations under the statute,

         14  vis-a-vis the visual inspection, we understand that

         15  there is going to be no liability because he has

         16  complied with the tenor of the statute.

         17                 I think what that section says is

         18  that if he has done his inspection, and before the

         19  following yearly inspection, if a hazard is found

         20  and the tenant calls the landlord and tells him

         21  about that hazard, then he is then obligated to

         22  repair it. Actually what this does is it does not

         23  put an obligation on the tenant to give notice, it

         24  adds a different level of liability to the landlord

         25  and increases the landlord's liability and it
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          2  doesn't diminish it.

          3                 What it is saying simply is, what it

          4  says here is that the owner, if he makes his annual

          5  inspection has complied with the statute. He is no

          6  longer on the hook until the following year when he

          7  is mandated to do another inspection.

          8                 However, if a tenant in that interim

          9  discovers a condition that presents a lead hazard

         10  and tells the landlord about it, the landlord can no

         11  longer rely on the fact that he is doing his annual

         12  inspections. He is now mandated to proceed to abate

         13  the lead condition.

         14                 So, this does not put an affirmative

         15  duty on the tenant to notify, it imposes an

         16  obligation on the landlord when the tenant does

         17  notify them and I think it is a significant

         18  difference and it actually adds another layer of

         19  liability to the landlord and protects the tenant

         20  even further.

         21                 CHAIRPERSON SPIGNER: Thank you.

         22                 Council Member Miller. The last

         23  person to speak. And then we are going to excuse the

         24  Commissioner, because he has got a big day ahead of

         25  him yet.
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          2                 COMMISSIONER ROBERTS: I am going to

          3  Council Member Michels' district actually.

          4                 COUNCIL MEMBER MILLER: Commissioner,

          5  as part of this legislation, I understand there is a

          6  provision which provides for HPD to have 20 days

          7  after they discovered a violation before they mail a

          8  notice of violation.

          9                 I am not an expert on this subject,

         10  and I appreciate your enlightening me as a lay

         11  person with regard to mailing things, that seems

         12  like an absolutely absurd amount of time at which

         13  the City has been put on notice of a serious

         14  environmental hazard and danger to children for

         15  which to complete what should be some pretty simple

         16  paperwork. What is the problem?

         17                 COMMISSIONER ROBERTS: Absurd is an

         18  absurd word in this context, so I will just get to

         19  that. Let me walk you through the process.

         20                 COUNCIL MEMBER MILLER: Please.

         21                 COMMISSIONER ROBERTS: It is actually

         22  the service of a legal document. Once the inspector

         23  writes the violation, there is then a period of

         24  return to the agency, generation of what is

         25  essentially a legal document for service on the
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          2  owner.

          3                 The process both involves the

          4  technical generation of the violation and its

          5  analysis versus the Housing Maintenance Code, and

          6  quite frankly when the inspector goes out, they

          7  don't go out to write specific violations, so an

          8  inspector shows up in the unit and doesn't just

          9  write a violation, doesn't just go there with the

         10  purposes of doing this function, but goes out and

         11  does a series, often will write a series of

         12  violations, which then have to be checked against

         13  the Housing Maintenance Code for the validity,

         14  appropriateness of the violation, because in fact

         15  when you receive the violation as an owner, it will

         16  be a legal document for which you will have to

         17  respond and will be binding, to trigger all of the

         18  obligations under not only this statute but the

         19  Housing Maintenance Code.

         20                 When I was here on Monday, the

         21  discussion that we had with the Committee was not

         22  about -- it was about a couple of things but as it

         23  related to time frames, but in particular it related

         24  to having outside limits of mandates, particularly

         25  because once then the violation is generated and it
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          2  is actually a document that is often about this

          3  thick, once the violation is generated, it is then

          4  served through the mail as a notice of violation.

          5                 We then will also have to generate a

          6  set of documents around notifying other parties that

          7  the violation has actually been generated, we want

          8  to make sure that all of that paperwork is correct.

          9  It is in order, it reflect the conditions that are

         10  actually identified in the unit, and then it is

         11  delivered.

         12                 The other point that I made was that

         13  we often are more expeditious in the actual delivery

         14  of the notice of violation, but in terms of the

         15  statute articulating time frames that then become

         16  mandates on the agency's operational resources,

         17  particularly in light of the fact that there are a

         18  whole range of heat, hot water, other emergency

         19  conditions that we often have to deal with, 20 days

         20  is a reasonable period of time, in our view.

         21  Actually, we were a little concerned about it being

         22  short, but we will meet our obligations under the

         23  statute when the law is enacted.

         24                 COUNCIL MEMBER MILLER: Well, let me

         25  first say, I am sorry I wasn't here for your
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          2  testimony Monday morning, I wasn't notified of this

          3  hearing and would certainly have been here, I

          4  arrived a little bit late. But you know --

          5                 COMMISSIONER ROBERTS: That's fine,

          6  you don't need to apologize to me.

          7                 COUNCIL MEMBER MILLER: Thank you.

          8                 You know, I would like to be

          9  satisfied by that response but I don't think I can

         10  be. Let me just try to understand this a little bit

         11  better.

         12                 When you say generate a legal

         13  document, are you saying that every legal document

         14  is entirely different, depending on whether it is on

         15  the wall or on the window or whether it is a

         16  two-inch or five-inch?

         17                 COMMISSIONER ROBERTS: No, every

         18  notice of violation which will involve often

         19  multiple violations will be unique to that unit.

         20                 COUNCIL MEMBER MILLER: Unique how? I

         21  mean, if you say it is this thick, this is unique to

         22  the unit, like this much (indicating)? You put

         23  information about the site and the particular type

         24  of violation, other than that, what else is unique?

         25                 COMMISSIONER ROBERTS: No, the actual
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          2  conditions have to be -- the conditions have to be

          3  identified, have to be specific so that you can have

          4  a correction, so that you can actually inform --

          5                 COUNCIL MEMBER MILLER: Okay, if

          6  somebody were to work on this steady through, does

          7  it take one person six working days to generate that

          8  legal document? Let's say somebody sat down, there

          9  is a violation and the inspector goes back, is it

         10  the inspector who generates the legal document

         11  himself?

         12                 COMMISSIONER ROBERTS: No.

         13                 COUNCIL MEMBER MILLER: It is somebody

         14  else.

         15                 COMMISSIONER ROBERTS: It comes back

         16  to the Code Enforcement Unit.

         17                 COUNCIL MEMBER MILLER: Okay, so it

         18  goes back to the Code Enforcement Unit. The Code

         19  Enforcement Unit, we just have one particular

         20  violation and the Code Enforcement Unit, let's say

         21  that you, Commissioner, you decide you wanted this

         22  thing out, how long would it take for each one? In

         23  terms of generating the document?

         24                 CHAIRPERSON SPIGNER: That's the last

         25  question, Council Member, because we have to move
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          2  on.

          3                 COMMISSIONER ROBERTS: My point is

          4  that it is unique to every unit, in terms of the --

          5                 COUNCIL MEMBER MILLER: How long does

          6  it take you to get out the notice of violation for

          7  heat and hot water?

          8                 COMMISSIONER ROBERTS: We try to get

          9  it out in -- well, in a heat and hot water

         10  situation, we have, there is a lot of back and

         11  forth.

         12                 COUNCIL MEMBER MILLER: How long would

         13  it take?

         14                 COMMISSIONER ROBERTS: The other thing

         15  that I went over to some degree --

         16                 COUNCIL MEMBER MILLER: How long --

         17                 COMMISSIONER ROBERTS: Let me finish,

         18  please.

         19                 COUNCIL MEMBER MILLER: Sorry.

         20                 COMMISSIONER ROBERTS: Because

         21  otherwise you can talk -- you obviously don't know

         22  about --

         23                 COUNCIL MEMBER MILLER: I am getting

         24  pressure by the chairman to quit.

         25                 COMMISSIONER ROBERTS: One of the
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          2  things that happens is there is a lot of back and

          3  forth between tenant, landlord and the agency in the

          4  initial stages of development of the heat and hot

          5  water complaint.

          6                 So often we can get the complaint

          7  out, issue the notice of violation, as I went over

          8  it on Monday, within a week- to two-week period,

          9  although we are not mandated to do so. And so, in a

         10  particular situation where -- but that is not to

         11  say, like in this case, in a particular case of a

         12  lead violation, for example, or any violation, that

         13  is not to say that there is lack of attention to the

         14  detail of the existence of the complaint. That is

         15  one thing I want to clarify on.

         16                 COUNCIL MEMBER MILLER: Let me just

         17  say --

         18                 COMMISSIONER ROBERTS: Okay? So there

         19  is a lot of -- let me finish.

         20                 COUNCIL MEMBER MILLER: Yes.

         21                 COMMISSIONER ROBERTS: There is a lot

         22  of back and forth on that before we actually get to

         23  the actual issuance of the legal document.

         24                 COUNCIL MEMBER MILLER: Let me just

         25  say this, Mr. Chairman --
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          2                 CHAIRPERSON SPIGNER: Conclude,

          3  Council Member, please.

          4                 COUNCIL MEMBER MILLER: I would simply

          5  say that your testimony notwithstanding, it seems to

          6  me that when the City determines that there is a

          7  serious environmental hazard in somebody's

          8  apartment, which is affecting the health and safety

          9  of children, that we ought to be able to come up

         10  with a scheme whereby that person returns and I

         11  can't understand why it would take more than a day

         12  or two. I mean, we need to obviously talk more,

         13  because the inspector would notify the code

         14  enforcement person, there ought to be some kind of a

         15  form. Police officers do fill out these things

         16  immediately when there are those kind of violations

         17  and they don't go out with a particular violation in

         18  mind, we ought to be able to work out a way in which

         19  it should not take 20 days in which the City sits on

         20  its hands.

         21                 CHAIRPERSON SPIGNER: Your point is

         22  made.

         23                 Council Member Marshall.

         24                 COUNCIL MEMBER MARSHALL: Thank you,

         25  Mr. Chairman.
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          2                 CHAIRPERSON SPIGNER: And please limit

          3  it to five minutes.

          4                 COUNCIL MEMBER MARSHALL: Well, I

          5  don't think I need five minutes.

          6                 Commissioner Roberts, on that

          7  notification, and I am glad to see that I did effect

          8  this bill, that the form that the parent fills out,

          9  right after the lease has been consumated,

         10  everything is in order, that is when the notice will

         11  be given, they will not have to wait for the

         12  landlord to send it to them, right then and there

         13  they will be given the form and it should be in

         14  Spanish and English, and any other language that we

         15  think is necessary because it is very, very

         16  important.

         17                 Can that be a carbon copy, numbered,

         18  and one would go to the landlord and one would go to

         19  HPD or DOH? I think that that would help to tighten

         20  it up. So then the idea of notification is not as

         21  vague as it is now?

         22                 COMMISSIONER ROBERTS: This is either

         23  upon occupancy of the Department or the existence of

         24  --

         25                 COUNCIL MEMBER MARSHALL: It is at the
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          2  time when you actually finalize the lease, that the

          3  landlord is obligated, according to this law, to

          4  give the person a form to fill out to say whether or

          5  not there will be a child under six occupying the

          6  apartment; I am asking that that form be a carbon so

          7  that one can go to the landlord and one would go to

          8  some official agency so a track record can be kept

          9  of it.

         10                 Now, we have had the experience with

         11  looking into housing violations, and we refine the

         12  legislation. One part of it we did have to go to the

         13  state for and that is nail and mail. If we had nail

         14  and mail we wouldn't have this problem.

         15                 CHAIRPERSON SPIGNER: Council Member,

         16  we are going to try to get nail and mail implemented

         17  as far as the legislation to the state.

         18                 COUNCIL MEMBER MARSHALL: All right,

         19  let me just finish. All right?

         20                 For everybody else who doesn't

         21  understand what that means, now when I go out with

         22  an inspector, he can write out the violation and

         23  hand it to the owner of the building immediately.

         24  And he will also receive one in the mail, which

         25  would do away with this time frame, this lapse in
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          2  time frame.

          3                 Now, also on the line of sight, I

          4  know that you --

          5                 CHAIRPERSON SPIGNER: This is your

          6  last question, Council Member.

          7                 COUNCIL MEMBER MARSHALL: All right.

          8                 You might inform all of your

          9  inspectors when they go out to look for all kinds of

         10  violations, in many instances lead, which is more

         11  technical and a little more difficult to establish,

         12  and it is true I am mostly taking them to one and

         13  two-family houses, but basically I don't know that

         14  they necessarily look for lead. I think it would be

         15  a stretch for them to look for lead. Even though you

         16  are saying that they do, but now when it comes to

         17  older apartment houses, maybe they would be a little

         18  more vigilant about it, but I haven't seen that kind

         19  of scrutiny when we take an inspector to an

         20  apartment.

         21                 COMMISSIONER ROBERTS: We do it now,

         22  Council member.

         23                 COUNCIL MEMBER MARSHALL: Oh, okay.

         24                 COMMISSIONER ROBERTS: And we do look

         25  for these types of conditions, the feeling and
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          2  chipping and so forth.

          3                 COUNCIL MEMBER MARSHALL: Well, if you

          4  see a young child, it should trigger something,

          5  right? It should trigger that, then they should look

          6  for lead.

          7                 CHAIRPERSON SPIGNER: Thank you,

          8  Council Member.

          9                 COMMISSIONER ROBERTS: It is part of

         10  our discharge duties right now to look for these

         11  conditions.

         12                 COUNCIL MEMBER MARSHALL: We

         13  appreciate your support on nail and mail, though.

         14                 CHAIRPERSON SPIGNER: Council Member

         15  Boyland.

         16                 COUNCIL MEMBER MARSHALL: Okay, thank

         17  you.

         18                 COUNCIL MEMBER BOYLAND: Thank you,

         19  Mr. Chairman.

         20                 Commissioner, I just need some

         21  insight, and I have some questions on some things

         22  that we may be able at some point in time to work

         23  out, which is, I have a huge problem with the 20-day

         24  piece. And I am thinking that there may be possibly

         25  something that we can do in terms of maybe budget
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          2  items in terms of allowing you the ability to have

          3  more people work with you in terms of inspecting

          4  buildings.

          5                 I represent Brooklyn and we have a

          6  huge problem with lead in Brooklyn, it is one of the

          7  areas that is most highly affected.

          8                 How many inspectors are you working

          9  with at the present time?

         10                 COMMISSIONER ROBERTS: The current

         11  budgeted headcount is 240 inspectors, and I think we

         12  are, you know, either at that target or working

         13  towards that target after the agreement on the

         14  budget that was reached.

         15                 So, we are at the highest level of

         16  funding and complement of inspectors since the state

         17  cut its support for Housing inspectors in 1991.

         18                 COUNCIL MEMBER BOYLAND: Yes.

         19                 COMMISSIONER ROBERTS: And both the

         20  Mayor and the Council have been working diligently

         21  to try to increase the number of inspectors, and we

         22  have done so over the course of the last couple of

         23  years.

         24                 COUNCIL MEMBER BOYLAND: In

         25  conclusion, on the decision that is made today, that
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          2  is something that they might want to put forth on

          3  the table in terms of helping HPD in providing the

          4  necessary inspectors to do so, because I figure the

          5  earlier that someone moves on it, the earlier that

          6  child is detected with lead poisoning, the quicker

          7  that we are able to correct the problem within our

          8  communities, so we don't have high incidence, or we

          9  can use preventive methods there for avoiding this

         10  whole situation that we are testifying and

         11  discussing today.

         12                 Thank you, Commissioner.

         13                 CHAIRPERSON SPIGNER: Okay, Council

         14  Member Quinn.

         15                 COUNCIL MEMBER QUINN: Thanks.

         16                 In the amended bill, the inspection

         17  and notification requirements, which window guard

         18  law are they based on?

         19                 COMMISSIONER ROBERTS: Well, there is

         20  some discussion about that. You know, there is some

         21  discussion about the old law versus the new law, I

         22  am not so sure that I am familiar with the

         23  differences between the old and the new. But I think

         24  that the question, if the question comes down to

         25  whether the notification provisions and information
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          2  dissemination and obligation for triggering the

          3  inspection is sufficient, I think that is certainly

          4  a discussion that we can have, but I don't know --

          5                 COUNCIL MEMBER QUINN: Well, my

          6  concern about the lack -- my concern that the

          7  requirements would not be sufficient is based on a

          8  number of things, but partially it is based on, I

          9  believe what is in this bill is based on the 1996,

         10  1976 excuse me, window guard law, which was repealed

         11  because it didn't work and didn't protect children's

         12  health and children's safety.

         13                 So it seems to me certainly a red

         14  flag to then base, to go back and base a new law on

         15  a law that we had to repeal because it has failed so

         16  badly.

         17                 I mean, I am new to this process, but

         18  that doesn't make logical sense to me.

         19                 COMMISSIONER ROBERTS: Yes, I am not

         20  representing to you that the provisions in the

         21  statute or in the proposal are based on one version

         22  of the window guard law or not. So, I guess I can't

         23  help you with that.

         24                 COUNCIL MEMBER QUINN: Let me just --

         25                 COMMISSIONER ROBERTS: I don't
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          2  administer the window guard law, Department of

          3  Health does that, and so I don't --

          4                 COUNCIL MEMBER QUINN: Okay. Well,

          5  just since the other Commissioner couldn't be here

          6  today, let me ask the question in another way.

          7                 Let's assume that the notification

          8  provision of this bill is based on the old '76 law

          9  that got repealed, would you as the Commissioner

         10  have concerns about the notification provisions if

         11  they were in fact based on a bill that had to be

         12  repealed because it was not satisfactory and did not

         13  protect children's safety? If that is in fact the

         14  case.

         15                 COMMISSIONER ROBERTS: Well, I won't

         16  answer it in that way. Let me say the following: I

         17  think that we can evaluate the notification

         18  provisions and process in the statute on their own

         19  or on its own merit and determine whether we believe

         20  that there will be enough information, notice

         21  provided in order to trigger again, in going back to

         22  the discussion I had with Council Member Michels,

         23  trigger the process of remediation of the hazard.

         24                 And I think that there are, at least

         25  in our view, the provisions are sufficient to
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          2  actually trigger those obligations.

          3                 Let me also point out that my

          4  prepared remarks were designed not only to talk

          5  about what is in the statute, but also the other

          6  compliment of programs and proposals which we think

          7  are really essential to generating information

          8  around this issue and the obligations that owners

          9  and also ultimately the City will have in terms of

         10  actually performing the correction work.

         11                 So if the provisions, if we want to

         12  talk about whether the provisions in the statute are

         13  sufficient in order to generate, where the law, the

         14  proposed law, are sufficient to generate the

         15  information that will trigger the process, that I

         16  think the answer to that is yes.

         17                 In addition, there are several other

         18  things that are not only referenced in Commissioner

         19  Cohen's letter, but also in my prepared remarks,

         20  whether they are federal standards whether there are

         21  programs that we are engaged in in terms of

         22  rehabilitation or properties, whether there are

         23  other kinds of inspection and code enforcement

         24  activities we are involved in, which we think will

         25  provide information that will actually help us to

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            49

          1  COMMITTEE ON HOUSING AND BUILDINGS

          2  ameliorate these problems.

          3                 CHAIRPERSON SPIGNER: Thank you.

          4                 COUNCIL MEMBER QUINN: If there is a

          5  second round, if you can put me down for it, please.

          6                 CHAIRPERSON SPIGNER: Council Member

          7  Warden.

          8                 COUNCIL MEMBER WARDEN: Thank you very

          9  much. I just have one question on an area that has

         10  been raising some concern, and that is in the area

         11  of the self-certification. Could you walk us through

         12  the self-certification process, and tell us how we

         13  will determine whether an individual landlord is not

         14  being truthful, what type of fines are going to be

         15  imposed and how you do the follow up?

         16                 COMMISSIONER ROBERTS: Right. We made

         17  some modifications since Monday in the bill that

         18  actually increases the penalties for false

         19  certification.

         20                 Upon time that there is either a

         21  reinspection of a verification on the part of the

         22  owner that the work has been performed, and that

         23  work is determined to actually not have been

         24  performed, and the standards for, the legal

         25  standards for determining that there was in fact a
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          2  self-certification or a false certification, then

          3  the penalties will be imposed and I think they have

          4  been increased, let me just get the figures here,

          5  between $10,000 and $20,000. A minimum of ten and a

          6  maximum of $25,000. You know, the issue of false

          7  certifications is one that we deal with

          8  aggressively, not only in the context of this

          9  legislation, but also in Housing Code enforcement

         10  issues generally, and so this is, you know, this is

         11  an issue and something that we should pay attention

         12  to.

         13                 COUNCIL MEMBER WARDEN: But

         14  practically, once your Department receives

         15  certification, what will trigger someone going out

         16  on reinspection, or is reinspection going to be done

         17  on a routine basis?

         18                 COMMISSIONER ROBERTS: Well, a couple

         19  of things. One is that in the process, and I guess

         20  this is a continuation of a conversation that we had

         21  with Council Member Miller, is that in this process,

         22  all of these code enforcement processes, there is a

         23  tremendous amount of back and forth and interaction

         24  between the enforcement agencies and the tenant.

         25                 The entire system is a
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          2  complaint-driven system, with the exception of this

          3  one significant change that this one piece of

          4  legislation makes, is that it takes this whole code

          5  enforcement realm out of the complaint-driven area

          6  and makes it more of a routinized and regular

          7  process, which is probably the only area of code

          8  enforcement that does this.

          9                 But in the context of all of these

         10  discussions there is a lot of back and forth between

         11  tenant, HPD, other regulatory agencies about the

         12  process. So, one way that this will occur is that

         13  not only is the tenant informed of the obligation of

         14  the landlord to conduct the inspection, but the

         15  tenant will also get a lot of information about the

         16  process. An education about the process. And that is

         17  separate and apart from the education that is

         18  provided to the landlord about how to do the work

         19  appropriately.

         20                 One, if the work is not being

         21  performed in a way that is consistent with the

         22  statute, the tenant will have an ability to be able

         23  to report that, because, one, they will be able to

         24  see that this is occurring in a way that is not

         25  consistent with what has been outlined.

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            52

          1  COMMITTEE ON HOUSING AND BUILDINGS

          2                 Secondly, if the work hasn't actually

          3  been performed in a way that it will actually be

          4  brought to our attention is the tenant informing us.

          5                 The second way is that we will

          6  reinspect a significant number of the jobs that are

          7  actually performed. So, within 30 days, the bill

          8  provides within 30 days of the certification by the

          9  landlord, we will have an obligation to go out and

         10  to reinspect the work, to see whether the work has

         11  been done, and then that will trigger all of the

         12  penalties and so forth.

         13                 CHAIRPERSON SPIGNER: Council Member

         14  Linares.

         15                 COUNCIL MEMBER LINARES: Good morning.

         16  Thank you, Mr. Chair.

         17                 Good morning, Commissioner.

         18                 COMMISSIONER ROBERTS: Council Member,

         19  will you excuse me one second?

         20                 CHAIRPERSON SPIGNER: Surely.

         21                 COMMISSIONER ROBERTS: I am going to

         22  need to run, and so I am happy to engage Council

         23  Member Linares, but I need to head for a previous

         24  engagement. We were scheduled for 10:00.

         25                 CHAIRPERSON SPIGNER: I understand,
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          2  Commissioner.

          3                 I only have Council Member Linares

          4  and Council Member Warden who have yet -- I mean

          5  Council Member Reed, they are going to ask brief

          6  questions.

          7                 COMMISSIONER ROBERTS: Okay, fine.

          8                 CHAIRPERSON SPIGNER: And give brief

          9  answers.

         10                 Brief questions and brief answers,

         11  all right? Because the Commissioner has got to

         12  leave.

         13                 Yes.

         14                 COUNCIL MEMBER LINARES: Commissioner,

         15  on the dust wipe clearance test.

         16                 COMMISSIONER ROBERTS: Yes.

         17                 COUNCIL MEMBER LINARES: One of the

         18  changes in this new version is that it would only

         19  apply to doors, windows and interior wood trim. But

         20  how about walls and ceilings?

         21                 COMMISSIONER ROBERTS: Well, again,

         22  the dust wipe tests, as I discussed on Monday the

         23  dust wipe test is an issue that falls within the

         24  purview of the Health Code.

         25                 The Health Commissioner is going to
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          2  have to address the differences from a public health

          3  standpoint as to the particular tests, who performed

          4  it, how it is performed and so forth. And I don't

          5  know, does the letter address that?

          6                 COUNCIL MEMBER LINARES: I don't

          7  believe so.

          8                 I mean, given that walls and ceilings

          9  constitute the bulk of the surface in any unit and

         10  that is where there is propensity to have cracks and

         11  exposure, wouldn't you be concerned, particularly

         12  given the oversight that your agency will have over

         13  this not being part of the test?

         14                 COMMISSIONER ROBERTS: Again, I

         15  understand the question, Council Member, but the

         16  implications as it relates to a public health

         17  standpoint, I am not qualified to discuss or respond

         18  to you on, but the Health Commissioner I think is

         19  going to have to make a statement to you in that

         20  regard.

         21                 I will say that I think that the test

         22  that is called for in the proposed legislation is

         23  what the Health Commissioner felt was necessary and

         24  appropriate from a public health standpoint.

         25                 COUNCIL MEMBER LINARES: I would just
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          2  like for the record to indicate that this

          3  constitutes grave concern to me that the testing

          4  that is not included does not include the vast

          5  portion of any unit which includes the walls and the

          6  ceiling and this is a great oversight that I think

          7  would really endanger children, which this law is

          8  attempting to protect.

          9                 So, I want to put that on the record

         10  and it goes for you as well as --

         11                 CHAIRPERSON SPIGNER: Thank you,

         12  Council Member Linares. The Commissioner has got to

         13  move on.

         14                 Council Member Reed.

         15                 COUNCIL MEMBER LINARES: I have one

         16  last question, Mr. Chair.

         17                 CHAIRPERSON SPIGNER: The Commissioner

         18  is going to have to leave and I am going to have to

         19  deny the other members an opportunity.

         20                 COUNCIL MEMBER LINARES: Is it true

         21  that this bill only requires that one swipe test

         22  sample be taken, and not even by an independent

         23  company?

         24                 COMMISSIONER ROBERTS: I think that is

         25  correct the way it is written --
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          2                 COUNCIL MEMBER LINARES: Which by the

          3  way is contrary to what the Health Code requires.

          4                 COMMISSIONER ROBERTS: Again, the

          5  Health Commissioner has indicated his support of the

          6  test as it is established in the proposed

          7  legislation, so the relationship between, I don't

          8  know how germane the relationship is between the

          9  Health Code as we discussed on Monday, the interim

         10  control issue is different than, the process as

         11  outlined in the statute is in not all respects

         12  consistent with the Health Code, but I think it is

         13  the position of the Health Commissioner that that

         14  does not necessarily constitute, does not give him

         15  pause from a public health standpoint.

         16                 COUNCIL MEMBER LINARES: Mr. Chairman,

         17  in concluding, let me just share this.

         18                 I think that many of the questions

         19  that we are posing about the implications of

         20  protecting our children and their health in the City

         21  of New York, according to this law, need to be

         22  answered, and quite frankly, the letter that was

         23  received and read into the record today by the

         24  Commissioner of Health is not enough. We need

         25  answers to questions about life and death of our
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          2  children.

          3                 CHAIRPERSON SPIGNER: Council Member

          4  Reed.

          5                 Council Member Reed.

          6                 COUNCIL MEMBER REED: Thank you, Mr.

          7  Chair. I will try to be brief.

          8                 Commissioner, how are you?

          9                 COMMISSIONER ROBERTS: Hi.

         10                 COUNCIL MEMBER REED: In my short time

         11  on the Council, I have been through two budgets, and

         12  one of the issues in my community is always housing

         13  and concerns that we have, deteriorated conditions.

         14  Your office has always been very kind when we call

         15  directly about the problems that we have had, but I

         16  have noticed in both of our budgets that we have

         17  passed, the Council has aggressively had to put

         18  money into the budget beyond what the Mayor's

         19  request was for inspectors. And I am not going to

         20  try to get into detail today between the HPD

         21  inspectors and the Department of Buildings, they are

         22  inspectors, period, which we need in this process.

         23                 One of my concerns is that I don't

         24  understand where the insurance from this

         25  Administration is that we are going to have the
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          2  adequate number of inspectors. You tell me that you

          3  think we are up to that number, but we put money in

          4  for some 70 odd inspectors last year in the

          5  Department of Buildings and we haven't seen them

          6  hired.

          7                 In fact, we went back for the

          8  modification to the budget and extracted some huge

          9  savings because in fact those people were never

         10  hired, in spite of the fact that we put that in

         11  there.

         12                 So, there are a lot of technicalities

         13  in this lead paint bill and I understand there are

         14  some sophistication and some subtitles to what we

         15  have to do, but if the bottom line is we don't have

         16  the Administration in good faith giving us the

         17  personnel to do this work, all of the rest of this

         18  dialogue to me is irrelevant.

         19                 COMMISSIONER ROBERTS: Let me respond

         20  to that. There is several points in Council Member

         21  Reed's question. The first is that as I mentioned,

         22  we are expecting to be at a full compliment of 240

         23  inspectors, we are at 237 now. Three hires are

         24  currently pending in the process and that will be

         25  the highest level since 1991 when funding was cut.
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          2                 Fiscal Year '97, just in defense and

          3  support of what the Mayor has done on this issue,

          4  Fiscal Year '97 was the year in which the Mayor

          5  increased significantly the allocation of Housing

          6  Inspectors. And then we have had discussions with

          7  the Council on supplements to that in the subsequent

          8  fiscal years. I can't speak to what has happened

          9  with DOB inspectors, but I will say that it is my

         10  understanding that the Mayor's Office of Management

         11  and Budget and the Speaker's Office have reached,

         12  have initiated discussions about what compliment,

         13  additional compliment of inspectors will be

         14  necessary in order to meet the obligations of the

         15  agency under this legislation if it were to be

         16  enacted.

         17                 COUNCIL MEMBER REED: Well, I

         18  appreciate your answer. I would personally say from

         19  my own personal standpoint that before I could think

         20  about changing my position on this, that I would

         21  need to get a response from the Administration, and

         22  I certainly see them sitting here, about the full

         23  complement of inspectors in both Departments, I

         24  really don't want to get into splitting hairs about

         25  which agency has which inspectors, because that
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          2  could just aggravate already frayed nerves.

          3                 We understand we need personnel to do

          4  this, be they in your Department or the Buildings

          5  Department. I would certainly, as a Council Member

          6  being asked to vote on this, want to know what the

          7  number is now that we have in the City of New York

          8  and this Administration, in the Department of

          9  Buildings and in HPD, anybody that is related to

         10  this issue, and what assurances over the life of

         11  this Administration that in fact those people will

         12  remain on the job, that we are not going to do one

         13  of these Pataki things, where we put them in and we

         14  take them out.

         15                 Thank you.

         16                 CHAIRPERSON SPIGNER: Now, we have

         17  three quick questions from Council Member Nelson, a

         18  member of the Committee, followed by Council Member

         19  Eldridge and Council Member Freed, and then the

         20  Commissioner has to leave.

         21                 Council Member Nelson.

         22                 COUNCIL MEMBER NELSON: Thank you, Mr.

         23  Chair.

         24                 Just to briefly follow-up to one of

         25  my colleague's questions: Self certification, is
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          2  there anything planned, as far as the Internal

          3  Affairs Unit, whatever you want to call it, to be

          4  introduced, to check the checkers?

          5                 COMMISSIONER ROBERTS: We just

          6  announced along with the Department of Investigation

          7  and the Queens DA, a significant number of actions

          8  as it relates to false certifications in the context

          9  of other code enforcement activities. And there were

         10  several indictments that were turned or issued by

         11  the Queens District Attorney's Office.

         12                 We don't have any plans to create a

         13  specialized unit in order to deal with this

         14  particular issue, but we can in our ongoing

         15  operations of the discharge of our duties deal with

         16  that issue, and we do routinely do it.

         17                 COUNCIL MEMBER NELSON: Maybe we

         18  should arrange a plan to have that.

         19                 Local Law 1 didn't really get HPD too

         20  much I believe, right? There was not too much action

         21  with that? The last 17, 18 years?

         22                 COMMISSIONER ROBERTS: No. We took,

         23  throughout the period of time, you know, a serious,

         24  took serious our obligations under the Housing

         25  Maintenance Code and did deal with the issue of lead
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          2  paint violation.

          3                 I think there was a significant

          4  amount of litigation about the implementation and

          5  enforcement of Local Law 1, so it is correct to

          6  assume or to say that while the law was adopted and

          7  on the books, it was not being -- the law was not

          8  being enforced.

          9                 COUNCIL MEMBER NELSON: You expect to

         10  be a lot busier with this legislation, I would

         11  imagine, as proposed, wouldn't you?

         12                 COMMISSIONER ROBERTS: No, as I have

         13  spoken to this Committee on several occasions, and

         14  certainly in context of the budget discussions, is

         15  that absent the --

         16                 COUNCIL MEMBER NELSON: Time frame

         17  wise and everything?

         18                 COMMISSIONER ROBERTS: No. Absent the

         19  adoption of a statute to replace Local Law 1, we had

         20  been planning and had been aggressively working

         21  towards moving toward complying with the court's

         22  mandates in that regard.

         23                 So, we are gearing up for enforcement

         24  of, enhanced enforcement of the lead paint program,

         25  and will be I think in good position to enforce this
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          2  law, if it is enacted.

          3                 CHAIRPERSON SPIGNER: Thank you.

          4                 Council Member Eldridge.

          5                 COUNCIL MEMBER ELDRIDGE: Thank you.

          6                 I am very glad that there have been

          7  questions asked about the false certification or

          8  incorrect certification and also the number of

          9  inspectors. The cases that you refer to in Queens

         10  talk about kickbacks or roofing or different things,

         11  they are not talking about dangers to lives, so that

         12  may not be --

         13                 COMMISSIONER ROBERTS: No, you are

         14  incorrect. They are false certifications by owners

         15  of a duty to correct a violation.

         16                 COUNCIL MEMBER ELDRIDGE: Exactly. But

         17  the degree of what the --

         18                 COMMISSIONER ROBERTS: No, I am not

         19  talking about what has been in the paper.

         20                 COUNCIL MEMBER ELDRIDGE: All right.

         21  But they are still not life-threatening --

         22                 COMMISSIONER ROBERTS: No, no, that's

         23  not true, Council Member.

         24                 COUNCIL MEMBER ELDRIDGE: What is --

         25                 COMMISSIONER ROBERTS: Council Member,
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          2  that is incorrect.

          3                 COUNCIL MEMBER ELDRIDGE: Aside from

          4  that then.

          5                 COMMISSIONER ROBERTS: Okay.

          6                 COUNCIL MEMBER ELDRIDGE: What

          7  interests me is the Finance Committee's impact

          8  statement on revenues and that it says that the

          9  agency estimates that the legislation, to implement

         10  this legislation the first year will be

         11  approximately $40 million, and that then goes on to

         12  say it is $28 million of the $40 million will be

         13  required for lead remediation work done by the

         14  Department's Emergency Repair Program, and then you

         15  take in the $10 million that you have already done,

         16  but nowhere does it talk about additional personnel.

         17  So, when we talk about the 20 days that it takes to

         18  process the paperwork, or when it talks about the

         19  number of inspectors, there is no attention paid to

         20  the fact that you might need special procedures

         21  within your agency that if you had more personnel

         22  you will be able to expedite that process. Would

         23  that be a possibility if you had more people working

         24  in the agency?

         25                 COMMISSIONER ROBERTS: As I mentioned
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          2  to Council Member Reed, I think we have got an

          3  agreement on the part of the Administration and the

          4  Speaker's Office to look at these issues in some

          5  degree of detail. We will sit down and go through

          6  what is going to be required and what we feel is

          7  going to be appropriate from a personnel and

          8  administrative standpoint in order to make sure that

          9  we meet our obligations.

         10                 COUNCIL MEMBER ELDRIDGE: So,

         11  Commissioner, the zealousness with which one

         12  approaches the mission differs with the subjects.

         13  So, when the Council and the Mayor sign, when the

         14  Council passed, for instance, its adult usage

         15  legislation, we did not find a shortage of Building

         16  Department inspectors to go out to those adult

         17  establishments.

         18                 But we are not assured, we do not

         19  have the same kind of assurance from HPD that they

         20  will add with the Administration's support, the

         21  necessary personnel, and it seems to me that we need

         22  more of those assurances rather than saying it is

         23  working out.

         24                 We, the Council, we have been very

         25  concerned about the number of inspectors and that
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          2  is, it is 240 inspectors, hopefully they will be

          3  filled, but we are saying that if we are going to

          4  work within these guidelines, we need to have more

          5  personnel to expedite the work. I think this program

          6  is being assumed in an already overburdened agency.

          7                 COMMISSIONER ROBERTS: Well, you know,

          8  your characterization, I would take issue with your

          9  characterization of the burdens on the agency. I

         10  think that when it will be our obligation, and in

         11  particular my obligation, once this statute is

         12  enacted to actually go back and implement it. And

         13  whether I am zealous about that or otherwise, I will

         14  work in order to identify the resources that are

         15  appropriate to make sure that the statute is

         16  implemented.

         17                 CHAIRPERSON SPIGNER: The last

         18  questioner, Council Member Freed.

         19                 COUNCIL MEMBER FREED: Thank you, Mr.

         20  Chair.

         21                 I guess I fall in line with a large

         22  number of my colleagues. I am very, very, very

         23  skeptical that self-certification ever works. I have

         24  never seen it work.

         25                 On the lower east side we literally
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          2  had buildings falling around our heads because we

          3  have architects who self-certified violations that

          4  were never corrected, and no one -- the Buildings

          5  Department never went out to check. I don't believe

          6  it works. I believe that self-certification has done

          7  more to destroy the infrastructure and the buildings

          8  in this City than any other one single act that we

          9  have ever done.

         10                 There is no way that I think this

         11  would work unless we -- it probably wouldn't work --

         12  but unless we guarantee that we have inspectors who

         13  will go out immediately, do the test themselves and

         14  not just in certain areas, but throughout the entire

         15  apartment that was previously found to have been

         16  contaminated.

         17                 There is no other way to do this. I

         18  don't even want to say it is the fox watching the

         19  chicken coupe, in point of fact it is way beyond

         20  that, because it just doesn't work.

         21                 And when we are talking about

         22  inspectors, as my colleagues have pointed out, the

         23  City Council keeps putting money into the budget for

         24  inspectors, not just with HPD but also with code

         25  inspectors, with the Department of Buildings,
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          2  somehow those slots never get built and somehow when

          3  we need to get someone else to inspect the building

          4  it doesn't happen.

          5                 So, unless you can guarantee that

          6  there is some way that this will be treated

          7  differently than everything else, there is no way I

          8  could support this bill and I can't imagine how any

          9  of us in good conscience can.

         10                 CHAIRPERSON SPIGNER: Thank you.

         11                 Commissioner, thank you very much for

         12  your testimony.

         13                 COMMISSIONER ROBERTS: Thank you.

         14                 CHAIRPERSON SPIGNER:  Moving along,

         15  Mia Lipsit, from the Borough President of

         16  Manhattan's Office? Oh, the Borough President is

         17  here herself, okay.

         18                 Welcome, Madame Borough President.

         19                 BOROUGH PRESIDENT FIELDS: Thank you,

         20  Mr. Chairman, and members of the Committee.

         21                 As all of you know, this is an issue

         22  that has been with us for a number of years, and one

         23  of the last acts as a Council Member I supported

         24  Council Member Michel's bill, and now as Manhattan

         25  Borough President --
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          2                 COUNCIL MEMBER MICHELS: Mr. Chairman,

          3  can we have a little decorum in here for the

          4  Manhattan Borough President? A little decorum for

          5  the Borough President, please.

          6                 CHAIRPERSON SPIGNER: I apologize. You

          7  are familiar with this body and its habits, but

          8  sorry.

          9                 COUNCIL MEMBER MICHELS: We in the

         10  Council are used to disrespect, but I don't think we

         11  should disrespect our Borough President.

         12                 BOROUGH PRESIDENT FIELDS: Thank you,

         13  Councilman.

         14                 CHAIRPERSON SPIGNER: For the record,

         15  no one was disrespecting our good friend the Borough

         16  President, and to characterize it in that order is

         17  inappropriate.

         18                 Continue.

         19                 COUNCIL MEMBER MICHELS: Here here.

         20                 BOROUGH PRESIDENT FIELDS: It is so

         21  good to see all of you again. I really miss you. I

         22  do, I do, I do.

         23                 As Borough President, and someone who

         24  is deeply concerned about New York City's children,

         25  as you are, I am using my office to help create
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          2  Manhattan's first Lead Safe House.

          3                 My current position, however, does

          4  not give me the legislative power to vote, and I

          5  therefore urge you to use your power to protect our

          6  children from lead poisoning and to forge a future

          7  in which all housing is lead safe. The future of New

          8  York City's children is our future, and their future

          9  is indeed in all of our hands.

         10                 However, the legislation currently

         11  before the City Council does not adequately protect

         12  children from lead poisoning, and it is inconsistent

         13  with accepted scientific knowledge about preventing

         14  the debilitating disease, even as amended.

         15                 First, the bill is based on a narrow

         16  definition of lead paint hazard that ignores what

         17  scientific evidence is demonstrated to be the

         18  primary source of lead poisoning, lead dust.

         19  Children ingest household lead dust through normal

         20  activities, putting their hands and other objects

         21  into their mouths. Yet, by defining a lead hazard

         22  solely as peeling paint, the bill does not consider

         23  other sources of lead, such as improperly

         24  functioning doors or windows or defects that may

         25  cause paint to peel.
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          2                 It thus fails to adequately protect

          3  children from this major cause of lead poisoning.

          4                 Second, the legislation further

          5  weakens the City's code enforcement system, as I

          6  have heard many of you address, and creates an

          7  incentive possibly for owners to sacrifice safety

          8  for speed.

          9                 Lead paint poses a greater risk

         10  danger to children when remediation is not properly

         11  performed.

         12                 This legislation would permit owners

         13  to work on lead paint surfaces without complying

         14  with the Department of Health safety regulations,

         15  and there is absolutely no rationale for endorsing

         16  hazardous work practices that endanger children's

         17  health. If this bill becomes law, more children

         18  could possibly be at risk of being lead poisoned.

         19                 Ultimately, members of the Council,

         20  this issue is about children. Ninety percent of lead

         21  poisoned children are black, Latino or Asian. While

         22  it is not of course race or ethnicity that increases

         23  a child's risk of becoming poisoned, it is exposure

         24  to lead in their homes and New York City has some of

         25  the nation's oldest housing stock, most of which are
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          2  found in communities of color. Black and Latino

          3  children already face far too many obstacles to

          4  their well-being, including poor performing schools.

          5                 But this is one that you have the

          6  power to remove from their past. New York City needs

          7  a comprehensive and reasonable lead law that will

          8  protect the Health of our children and their

          9  communities. So, I urge on the amended bill that you

         10  do not support a vote. I urge that you vote against

         11  the proposed lead legislation as we continue to work

         12  together to craft a bill that is both consistent

         13  with science and one that is in the best interest of

         14  our City's children.

         15                 Thank you very much.

         16                 CHAIRPERSON SPIGNER: Thank you.

         17                 For the Comptroller we have Steve

         18  Newman, is he present? Comptroller Steve Newman?

         19  Steve Newman, is he present?

         20                 DEPUTY COMPTROLLER NEWMAN: Hi. My

         21  name is Steve Newman, I am New York City's First

         22  Deputy Comptroller. I am testifying on behalf of

         23  Comptroller Alan Hevesi.

         24                 I would like to thank Chairman

         25  Spigner and the Council Committee on Housing and
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          2  Buildings for giving the Comptroller's Office

          3  another opportunity to testify about lead paint

          4  legislation.

          5                 When Comptroller Hevesi testified

          6  here on Monday, June 21st, he expressed his concern

          7  about having to testify a bill that we had received

          8  on the preceding Friday. He questioned the rush to

          9  pass a bill before we were certain it would

         10  effectively protect children.

         11                 During the questioning after his

         12  testimony, Committee members requested an analysis

         13  of a short and long-term fiscal impact of the

         14  proposed legislation. Because this is a complicated

         15  question, the Comptroller suggested that it would

         16  take a few weeks to do the analysis. He asked the

         17  Committee to wait a few weeks to give us the time

         18  for this study, since the Fiscal impact on the City

         19  is clearly an important issue.

         20                 This analysis has to include both the

         21  short-term cost to the City, such as enforcement,

         22  repairs and claims, as well as the long-term fiscal

         23  impact of lead poisoning.

         24                 For example, we need to also consider

         25  the cost of additional medical care and special
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          2  education requirements for children' who are damaged

          3  by lead paint.

          4                 The Committee appeared to agree. But

          5  two days later we received the bill that is before

          6  us today.

          7                 The new bill presents another good

          8  argument for not rushing. It contains an improvement

          9  over the earlier draft. A section that appears to

         10  give landlords an incentive to proactive clean up

         11  lead in pre-1960 buildings. The owner can apply to

         12  HPD to have the building exempted from the

         13  presumption of the bill, if and when substantial

         14  alterations have been performed, which result in the

         15  removal or containment of lead-based paint in the

         16  dwelling units.

         17                 The bill states that HPD shall write

         18  regulations to determine the requirements for the

         19  exemption.

         20                 This proposal could be an incentive

         21  for landlords to take preventive action. But it will

         22  only work if the requirements are credible and there

         23  are substantial penalties for false filings or

         24  negligent remediation.

         25                 We believe that to ensure this
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          2  proposal works, the bill should stipulate criminal

          3  penalties for false filings.

          4                 There should also be daily fines from

          5  the time of false filing or negligent remediation,

          6  until the date the problem is actually fixed. We

          7  recommend these stiff penalties, because when we

          8  looked at landlord self-certification of corrections

          9  of building violation, we found a serious problem of

         10  false certifications. We did two studies a few years

         11  ago, which showed that approximately 40 percent of

         12  certifications were false.

         13                 The point is that if you rush through

         14  a bill, there isn't time to consider these kinds of

         15  issues and make sure they are dealt with properly.

         16                 The June 30th deadline does not have

         17  to be a serious issue. The Plaintiff's went before

         18  the Judge yesterday and told him they were willing

         19  to extend the deadline. This request was not

         20  granted. The Administration and the Council, rather

         21  than supporting this request, told the Judge there

         22  would be a bill by June 30th. There is still time

         23  for the Administration and the Council to correct

         24  that error, and I urge the Council and the

         25  Administration to take the additional time.
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          2                 CHAIRPERSON SPIGNER: Mr. Newman, you

          3  should know that this bill has been, this issue,

          4  this topic, not this bill, has been discussed

          5  personally in my committee for the last 12 years.

          6  This issue, the last 12 years.

          7                 DEPUTY COMPTROLLER NEWMAN: I am

          8  aware, but we should still -- before we pass a bill

          9  we should get it right and we should provide more

         10  time from when a draft is produced, to give not only

         11  public officials but more importantly experts an

         12  opportunity to review the bill.

         13                 CHAIRPERSON SPIGNER: Mr. Newman, this

         14  is the second time in three days that I have heard

         15  your office comment on this issue. I have heard

         16  experts from A to Z. I have been exposed to experts.

         17  There comes a time in the legislative process where

         18  you must call for a vote.

         19                 As it relates to the false

         20  certification, this bill raises the fines, and I

         21  know you mentioned you want a criminal sanction, it

         22  raises the fine from $3,000 to a maximum of $25,000.

         23                 Council Member Michels has a

         24  question.

         25                 DEPUTY COMPTROLLER NEWMAN: I hadn't
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          2  finished yet. If you would let me finish.

          3                 COUNCIL MEMBER MICHELS: Oh, sorry.

          4                 DEPUTY COMPTROLLER NEWMAN: When the

          5  Comptroller was here on Monday, since we didn't have

          6  adequate time to review the bill, he outlined what

          7  he thought should be in a bill. Today, because the

          8  bill we had at that time, the bill we have today is

          9  only marginally different from the one we had on

         10  Monday, I am prepared on Comptroller Hevesi's

         11  behalf, to outline what is specifically wrong with

         12  this bill.

         13                 So, where on Monday we were proactive

         14  in trying to suggest directions to go in, we are now

         15  I guess communicating what we think is specifically

         16  wrong with the bill.

         17                 So, if I could continue. Despite the

         18  short time we have had to analyze this bill, one

         19  thing is clear, it is very similar to earlier

         20  drafts. The tiny steps taken to improve it are not

         21  substantial enough to adequately protect the public

         22  from the hazards of lead and to address the concerns

         23  of property owners.

         24                 Simply this draft falls short.

         25  Comptroller Hevesi strongly believes that new lead
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          2  paint legislation must protect children while being

          3  fair to property owners in this City.

          4                 Time and more studies are needed to

          5  craft an effective and responsible bill that can be

          6  monitored and fairly enforced. I will not repeat the

          7  points the Comptroller made on Monday. I have a copy

          8  of his testimony with me should you need additional

          9  copy.

         10                 CHAIRPERSON SPIGNER: I still have a

         11  copy.

         12                 DEPUTY COMPTROLLER NEWMAN: Okay.

         13                 Briefly, it is important that the

         14  bill be modified to include the following: A broader

         15  and more thorough definition of lead-based paint

         16  hazard that completely protects children. This

         17  definition should include any condition that causes

         18  exposure to lead from lead contaminated dust, as

         19  well as paint, because such exposure causes health

         20  problems for children.

         21                 The proposed legislation only

         22  considers peeling paint or paint that is on

         23  deteriorated surfaces.

         24                 This falls short of what public

         25  health experts deem to be within the scope of
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          2  hazardous materials.

          3                 Two, remediation of friction surfaces

          4  by property owners, management of lead painted doors

          5  and window frames generate lead dust. Scientists say

          6  that this dust can transmit lead into a child's

          7  body. The current bill does not address this issue.

          8                 Property owners must be responsible

          9  for annual or semi-annual inspections of dwellings

         10  to determine if young children are present and if

         11  there are lead hazards.

         12                 The City's present window guard law

         13  requires a similar inspection. In between these

         14  inspections the head of the household should be

         15  responsible to notify the landlord if a new child

         16  moves into the apartment or a new lead hazard

         17  develops.

         18                 The proposed legislation puts the

         19  total burden of notification on the occupants.

         20  Ultimately this allows lead paint hazards to go

         21  uncorrected.

         22                 4) There should be post abatement air

         23  monitoring by independent trained technicians with

         24  results provided to owners, tenants and HPD.

         25                 Lead dust is more likely to be
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          2  ingested by children under six than lead paint

          3  chips, therefore, it is essential that property

          4  owners be required to thoroughly clean up all lead

          5  dust and debris from repair jobs in dwellings.

          6                 This clean-up should meet all

          7  applicable federal, state and local standards for

          8  lead remediation.

          9                 When the work is completed, an

         10  inexpensive scientific test should be conducted to

         11  determine if invisible lead dust remains.

         12                 The bill does not thoroughly address

         13  this issue.

         14                 5) there must be reasonable and

         15  enforceable time frames for property owners to

         16  correct lead-based paint hazards. Removal of lead

         17  paint violations should be limited and must be

         18  executed pursuant to all applicable rules and

         19  technical standards. Extensions for lead clean-ups

         20  should be allowed only when clearly defined

         21  extenuating circumstances exist.

         22                 Also, the City must aggressively

         23  enforce property owners' self certification programs

         24  and require notices of completed lead paint

         25  remediation to be sent to HPD and the tenant. The
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          2  bill fails to address the enforcement issue.

          3                 6) the City of New York should be

          4  held to the same standard as private property

          5  owners. However, as an in rem landlord, the City

          6  should be provided a reasonable opportunity to

          7  correct the lead-based paint hazards.

          8                 For example, a six month or a

          9  one-year grace period from the time we acquire a

         10  building to save the City money, but still hold it

         11  responsible if the hazard is not remediated.

         12                 7) We are also troubled by the

         13  proposal's shift in essential legal burden from

         14  property owners to occupants. Requiring occupants

         15  instead of owners to prove that the paint and the

         16  interior of the dwelling unit is lead-based paint

         17  would diminish tenants ability to get action on

         18  behalf of injured children.

         19                 We urge the Council to consider our

         20  suggestions for improving this legislation. With

         21  more time we can produce a better bill, and with a

         22  better bill we can prevent future victims of lead

         23  poisoning.

         24                 Thank you.

         25                 CHAIRPERSON SPIGNER: Mr. Newman,
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          2  Council Member Michels has a question.

          3                 COUNCIL MEMBER MICHELS: Yes, just as

          4  a matter of clarification, Mr. Newman.

          5                 At 3:30 yesterday afternoon I was in

          6  court before Mr. Justice York, and I just wanted to

          7  correct your statement here.

          8                 A request was made to put the -- for

          9  additional time for the enforcement of his order

         10  until October the 15th. The judge, and because other

         11  people have gotten other statements and

         12  misrepresentations are being made all over the place

         13  on that, the Judge made no decision. He said instead

         14  we will adjourn the matter until July 1st --

         15                 DEPUTY COMPTROLLER NEWMAN: I am

         16  aware.

         17                 COUNCIL MEMBER MICHELS: And at that

         18  time he will have a hearing in the morning and he

         19  will make a decision at that time.

         20                 There was no decision made. There is

         21  no -- we do not have a timetable requiring what has

         22  been said here and this artificial time situation is

         23  something I am very disturbed about. People are

         24  being told there is a time situation and it is not

         25  true.
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          2                 Thank you very much for your

          3  clarification.

          4                 DEPUTY COMPTROLLER NEWMAN: That is

          5  correct. One, you are correct, and I stand

          6  corrected, but, two, and more importantly, the

          7  Judge's determination would be affected greatly as

          8  if the Administration and the Council do as the

          9  Comptroller suggested on Monday and join with the

         10  plaintiffs and ask for the request.

         11                 COUNCIL MEMBER MICHELS: That's right.

         12  And the other thing that should be noted here, the

         13  other thing that should be noted here, if there is

         14  such a need and a rush to judgment, why is the

         15  effective date of the legislation in front of us 120

         16  days from here?

         17                 CHAIRPERSON SPIGNER: Specifically to

         18  give the Department of Health an opportunity to

         19  train the forces to do the --

         20                 COUNCIL MEMBER MICHELS: So they can

         21  do that without the legislation.

         22                 CHAIRPERSON SPIGNER: Are you done,

         23  sir?

         24                 COUNCIL MEMBER MICHELS: Yes.

         25                 COUNCIL MEMBER MARSHALL: Mr. Chair,
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          2  can I ask a question?

          3                 CHAIRPERSON SPIGNER: Sure.

          4                 COUNCIL MEMBER MARSHALL: On your

          5  number seven point, it says it requires the

          6  occupants instead of the owners to prove that the

          7  paint in the interior of the dwelling unit is

          8  lead-based; how did we come to that conclusion?

          9                 DEPUTY COMPTROLLER NEWMAN: That is

         10  our conclusion from reading the bill.

         11                 COUNCIL MEMBER MARSHALL: I see.

         12  Because once the tenant says that they have a child

         13  under six, and the building is prior to 1960, isn't

         14  it the landlord is responsible for getting that

         15  tested? Any peeling paint and so on?

         16                 DEPUTY COMPTROLLER NEWMAN: After the

         17  notification comes the occupancy and the parent has

         18  got to take the initial actions.

         19                 COUNCIL MEMBER MARSHALL: Well, we

         20  have modified the bill, at least that was one

         21  suggestion I am proud of, that the tenant at the

         22  time of consumation of the lease would right then

         23  and there get the forms and inform the landlord

         24  there is a child under six.

         25                 MS. ANDERSON: This is Nancy Anderson,
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          2  who is the Comptroller's Environmental Public Policy

          3  Analyst.

          4                 COUNCIL MEMBER MARSHALL: Okay, thank

          5  you.

          6                 MS. ANDERSON: Councilwoman, it is our

          7  understanding of the bill that if there is a verbal

          8  agreement rather than a written lease or a child

          9  does come in after the lease is signed, there is a

         10  weakness, there is a vulnerability here of that fact

         11  not being communicated to the landlord and the

         12  tenant therefore suffering the full weight of

         13  liability.

         14                 COUNCIL MEMBER MARSHALL: I got you.

         15                 I wasn't here for the hearing because

         16  I was conducting a hearing at the same time, so I

         17  appreciate you further enlightenment.

         18                 Thank you.

         19                 CHAIRPERSON SPIGNER: Thank you.

         20                 Megan Charlep, Ana Torres, and a few

         21  other people.

         22                 COUNCIL MEMBER LINARES: Can you pull

         23  another chair, please.

         24                 CHAIRPERSON SPIGNER: Identify

         25  yourself, please, for the record.
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          2                 We know who you are, but will you

          3  identify yourself for the record, please?

          4                 MS. CHARLEP: Yes. My name is Megan

          5  Charlep, and I run the Lead Poisoning Prevention

          6  Project in Montefiore Medical Center, which includes

          7  the City's only free-standing Safe House at this

          8  time, though I understand we are going to get some

          9  assistance here soon.

         10                 I wanted to say a couple of things

         11  that are of grave concern to me about the bill right

         12  now. One of them is about remediation in homes that

         13  less than multiple dwelling size, when there is a

         14  lead poisoned child, and it is my understanding, I

         15  saw on page 27, in B, on lines 12 and 13, that

         16  unlike the current situation we have where if the

         17  child is identified as being lead poisoned,

         18  regardless of the type of housing, the Department of

         19  Health will come in and cite the violation, if that

         20  is in a small building and not a multiple dwelling,

         21  and the landlord refused to do the repairs, HPD will

         22  do the repairs. Those families end up going home.

         23                 In the way this is drafted, that

         24  won't happen anymore, and I am worried that those

         25  families will then be rendered homeless. In other
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          2  words, you will have a kid in the hospital who can't

          3  be discharged home because home is not safe. You

          4  will have a landlord in a small home who won't do

          5  the work, and HPD won't do the work either, and that

          6  will mean that the mother will not be able to come

          7  back to that home with her child, she is going to be

          8  stuck.

          9                 CHAIRPERSON SPIGNER: I think we put

         10  $2 million in the budget, somebody correct me,

         11  specifically to create safe homes for potentially

         12  troubled children.

         13                 MS. CHARLEP: Council Member, a person

         14  in that situation will not go to the Safe House,

         15  because if that person comes to the Safe House and

         16  stays in the Safe House for more than 30 days, which

         17  a lot of the small homes, they don't have leases,

         18  that person will then become even more homeless in a

         19  way, because if the landlord refuses to do work, and

         20  the City doesn't do the work, and I am in the Safe

         21  House now with my family, what tenancy rights do I

         22  have to my home? My furniture is there.

         23                 CHAIRPERSON SPIGNER: Well, I don't

         24  know, but I know that we have --

         25                 MS. CHARLEP: I am talking about the
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          2  legislation. The Safe House is only as good as the

          3  rest of the system. If HPD and DOH don't do their

          4  part to enforce, safe houses are useless.

          5                 CHAIRPERSON SPIGNER: There is an

          6  assumption that they will do it.

          7                 MS. CHARLEP but I am saying in the

          8  bill it clearly says they don't. It just says

          9  multiple dwelling. Do you follow what I am saying?

         10                 CHAIRPERSON SPIGNER: Yes.

         11                 MS. CHARLEP you can't assume

         12  something if the legislation doesn't have it in

         13  there.

         14                 CHAIRPERSON SPIGNER: This is a

         15  separate issue that we have. You are talking about

         16  --

         17                 MS. CHARLEP: This is an issue in the

         18  legislation that is before us right now.

         19                 CHAIRPERSON SPIGNER: I am informed by

         20  counsel that is a separate issue.

         21                 Mr. Linares, I will recognize you at

         22  the appropriate time, right now I have witnesses at

         23  the table.

         24                 MS. CHARLEP: All right, let me just

         25  clarify this. It says here, if an owner of a
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          2  multiple dwelling fails to comply with an owner of

          3  the Department of Health to correct lead paint

          4  hazards, the Department of Health will certify the

          5  conditions of the Department, if it is a multiple

          6  dwelling. But if it is not a multiple dwelling, then

          7  the family is left to its own devices. And as weak

          8  as the tenancy protections are already, and we see

          9  already in smaller homes, a lot of times when there

         10  is a lead poisoned child, the family ends up

         11  homeless, this will guarantee they will be homeless,

         12  and you will see them in your shelter system.

         13                 Okay, that will be a little tragic,

         14  because parents will have to make the decision, do I

         15  go back home against the advice of my doctor, and

         16  contaminate my child, or do I end up renegging on my

         17  home? All right, this is really troubling to me.

         18                 I wanted to also just say one other

         19  thing that is troubling to me, and that is that that

         20  I hear about all of this HPD training, and I hear

         21  about the need for technical time for the landlords,

         22  and I am not understanding from this bill why that

         23  should happen when in fact there is nothing required

         24  of them.

         25                 They are not going to be trained to
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          2  do anything now that they are not -- there is

          3  nothing more required of them. I don't understand

          4  the training. In this bill a landlord has to come in

          5  and scrape and paint, what technical assistance,

          6  what additional training could possibly be involved

          7  in that. There is really a very minimal requirement.

          8  I am not following this logic at all.

          9                 I want to introduce you to a couple

         10  of families.

         11                 CHAIRPERSON SPIGNER: Let me just say,

         12  the issue that you raised that the ones that do

         13  families, that is an issue that the Committee will

         14  address. That is one that we are mindful of, it is

         15  one that we will address.

         16                 MS. CHARLEP: Well, now you are making

         17  a vote on this bill, so --

         18                 CHAIRPERSON SPIGNER: Your report is

         19  duly noted. You made your point. You made your

         20  point.

         21                 COUNCIL MEMBER LINARES: Mr. Chair, on

         22  that point --

         23                 CHAIRPERSON SPIGNER: No, not on this,

         24  sir. You put your name down and you can. I will

         25  permit you to question her.
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          2                 COUNCIL MEMBER LINARES: Okay.

          3                 MS. CHARLEP: What I thought would be

          4  helpful to you is to have you hear a few stories of

          5  some families that have lead poisoned children.

          6                 CHAIRPERSON SPIGNER: You know, Ms.

          7  Charlep, with all due respect, we have heard your

          8  testimony and we have heard these testimonies a

          9  number of times already and I don't want to sound

         10  callous, I don't want to sound callous, but I will

         11  say to you that we have heard these testimonies a

         12  number of times. If you can abbreviate them, it

         13  would be good. But you know you and I have sat at

         14  this table or some other table at least a number of

         15  times -- we have got three people who are trying to

         16  disrupt our meeting.

         17                 COUNCIL MEMBER MICHELS: Mr. Chairman,

         18  I would ask the people in the audience to please not

         19  to make a lot of noise. But I would also say that as

         20  many times as you and I have sat in these hearings

         21  and listened to the testimony of these two poor

         22  children and the problems they had, it is something

         23  that I think at this particular time, because they

         24  are the object of this legislation. They are the

         25  people that we want -- please. Please. Please. I
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          2  can't talk when you are clapping. I am not doing

          3  this for applause.

          4                 I think it is extremely important,

          5  Mr. Chairman, that the ones who are most affected by

          6  this legislation have an opportunity to be heard,

          7  even if it is just a sampling of those people. So I

          8  request that you allow them to be heard.

          9                 MS. CHARLEP: Okay, we will do that

         10  then. We will just have Ana tell her story, and

         11  maybe say a word or two. We will try to abbreviate

         12  it. I appreciate that.

         13                 This is Ana Torres, she is the mother

         14  of a lead poisoned child, she is going to speak to

         15  you in Spanish and I am going to translate her.

         16                 MS. TORRES: (Ms. Charlep is

         17  interpreting for Ms. Torres) .

         18                 "The story of my child was --

         19                 COUNCIL MEMBER MICHELS: Why don't you

         20  use both mics. Why don't you speak into one mic and

         21  you speak into the other mic.

         22                 MS. TORRES: (Through the

         23  interpreter.) I moved in in June of '96. In May

         24  there was a test for my child.  His blood was clean,

         25  he didn't have any trouble.
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          2                 In January of '97, in January we

          3  noticed that he had a loss of appetite, that he --

          4                 COUNCIL MEMBER MICHELS: Please pull

          5  the mic closer to you so we can hear you.

          6                 I can't hear you.

          7                 MS. TORRES: He had a loss of

          8  appetite, he had a lot of health problems, I took

          9  him to the doctor and found out he had a lead level

         10  of 39.

         11                 I realized when the Department of

         12  Health came to my house they were going to do an

         13  inspection because my child had such a high lead

         14  level.

         15                 When they came to check my apartment,

         16  they found that there was lead in all parts of my

         17  apartment. I had already complained about this to my

         18  landlord and he didn't do anything about it. He

         19  never paid any attention to my complaints.

         20                 CHAIRPERSON SPIGNER: Ms. Charlep,

         21  just a moment. I am running this meeting. If you

         22  don't mind, Council Member. With all due respect,

         23  the question of the apartment is not in question,

         24  you know, we have 15 -- and members want to go and

         25  vote and if they are not here, you are going to say
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          2  they don't show respect. So, if you could make your

          3  point you can see that there are troubled people out

          4  there, we can see that there are buildings in need

          5  of remediation. This is why we are trying to pass a

          6  bill after years of discussion. We concede all of

          7  this.

          8                 MS. TORRES: (Through an interpreter)

          9  right now my son has a lot of health problems. He

         10  has to go to an early intervention school. He has to

         11  go for psychological intervention. Still he doesn't

         12  speak well and he is almost five years old. And he

         13  became lead poisoned when he was a year and eight

         14  months old.

         15                 MS. CHARLEP: So, you know the story,

         16  it is out there. You know parents complain and

         17  complain and you know that they don't get

         18  remediation.

         19                 If they complaint and their landlord

         20  responds we don't need the bill. If they complaint

         21  and they don't get a response, we need a strong

         22  response.

         23                 When I hear the kinds of response

         24  that this bill has, a year and a half, that is only

         25  500 days old, that is how old a year and a half year
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          2  old is, 500 days old, if the response is 200 days,

          3  that is almost half of the child's life.

          4                 CHAIRPERSON SPIGNER: This bill does

          5  not call for 200 days.

          6                 MS. CHARLEP: I counted it up. I

          7  counted 195 days when HPD would actually come in and

          8  make the repairs.

          9                 CHAIRPERSON SPIGNER: No, we have

         10  amended that substantially, we have reduced that

         11  substantially.

         12                 MS. CHARLEP: It was 200 and something

         13  in the first --

         14                 CHAIRPERSON SPIGNER: No, no. The bill

         15  permits for one adjournment at the discretion of the

         16  Committee. It totals about 60 days. It is

         17  dramatically reduced.

         18                 MS. CHARLEP: I wanted to make one

         19  last statement, and Ana wants to make one last

         20  statement.

         21                 MS. TORRES: (Through the interpreter)

         22  and for this reason, if we don't have the City to

         23  depend on, who can we count on? I pay over $900 in

         24  rent and when I complained to my landlord he did

         25  nothing. If we don't have the City to count on, we
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          2  don't have anyone to support the family, we only

          3  have the landlords thinking of their money.

          4                 Now Maria would like to say one other

          5  word.

          6                 MS. DICKSON: Hi. My name is Maria

          7  Dickson. I would like to make one brief point. Based

          8  on what I have heard here today, I don't understand

          9  how we can put more onus on renters instead of the

         10  landlords. You are expecting regular people to know

         11  what is in these apartments and I feel like it just

         12  dawned on me, when I go to the supermarket, and I

         13  buy something there is a product label and it tells

         14  me what is inside. I am not supposed to know that,

         15  and I just think that that is something we should

         16  think about it. Whoever is renting the apartment

         17  should be responsible for knowledge of what is

         18  inside.

         19                 CHAIRPERSON SPIGNER: There are a lot

         20  of misconceptions. When you go to rent an apartment,

         21  with your daughter under six years old in a pre-1960

         22  house, the landlord is obligated to tell you when

         23  you sign the lease that this is a pre-1960 and you

         24  have a child under six here, this is what I am going

         25  to give to you, a pamphlet --
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          2                 MS. DICKSON: And who is making sure

          3  they are doing this? Is there some kind of City

          4  filing system?

          5                 CHAIRPERSON SPIGNER: If he refused or

          6  does not comply, he is in violation of the law.

          7                 MS. DICKSON: Well, how do we know

          8  when they are violating? Who checks that out to make

          9  sure that every person that signs a lease gets what

         10  they are supposed to get?

         11                 CHAIRPERSON SPIGNER: All I can tell

         12  you, if he doesn't do it, it's a violation.

         13                 MS. DICKSON: But who is going to know

         14  if he does not do it? That is what I would like to

         15  know.

         16                 I mean, I understand it is a

         17  violation, there are many violations, but I just

         18  would like to know. We need to try to protect the

         19  children, not make it worse.

         20                 CHAIRPERSON SPIGNER: Okay, thank you.

         21                 MS. DICKSON: No comment, huh?

         22                 CHAIRPERSON SPIGNER: I just told you,

         23  you didn't want to listen. You didn't want to hear

         24  it, so what could I say?

         25                 MS. DICKSON: I heard you, sir, but it
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          2  just didn't seem like there was any answer.

          3                 CHAIRPERSON SPIGNER: Okay, thank you.

          4                 Nick LaPorte, Frank Ricci, Marilyn

          5  Davenport.

          6                 MR. RICCI: Thank you, Mr. Chairman.

          7                 My name is Frank Ricci, I am Director

          8  of Government Affairs for the Rent Stabilization

          9  Association.

         10                 With me is Marilyn Davenport, Vice

         11  President for Government Affairs for the Real Estate

         12  Board of New York.

         13                 I know you called Mr. LaPorte, he had

         14  a prior engagement and he had to leave and I believe

         15  he did submit testimony.

         16                 We are up here today to comment on

         17  some of the changes that have been made between the

         18  bill that the hearing was held on on Monday, and the

         19  bill that is before you today. Specifically I wanted

         20  to limit my comments to the addition of what you put

         21  in as a dust test now, which as we said on Monday,

         22  and we want to reiterate, we feel it is unreliable,

         23  the fact that these are presumed lead violations,

         24  which means that no one has come in and tested at

         25  the outset to find out if it really is lead, to now
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          2  have an owner at the end of the process verify that

          3  the lead is gone, when there is no causation to

          4  begin with, we feel it is very unfair, it increases

          5  liability for owners and as I said on Monday, unless

          6  this Council passes a bill that owners can comply

          7  with and that they understand, what is going to

          8  ultimately happen is many owners are just going to

          9  not do the work. They are going to spend the money

         10  at the outset of the process to hire a risk assessor

         11  to come in, to test the paint, in 90 percent of the

         12  cases we are under the Housing Maintenance Code,

         13  under these presumptions, we know that it is not

         14  lead-based paint, and I believe that was verified on

         15  Monday by the experts who came up from Baltimore.

         16                 So, what is going to ultimately

         17  happen is an owner will wind up spending $400, $500

         18  to get a test done, the violation will be dismissed

         19  and that would be $400 or $500 that would be better

         20  used, be put into the buildings and actually

         21  correcting it using the protocol set forth in here.

         22                 For those reasons we oppose the

         23  addition of this dust test in the new legislation.

         24                 MS. DAVENPORT: I just want to

         25  reiterate and support what Mr. Ricci has just said.
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          2                 When we testified in support of this

          3  bill on Monday it did not contain a wipe test

          4  requirement, which we feel is unwieldy and

          5  unreliable requirement. When you do a dust test you

          6  are not testing for the dust that comes from the

          7  interior lead paint in the apartment, it can come

          8  from anywhere and you have no idea what the source

          9  is. So that I just want to register that concern.

         10                 CHAIRPERSON SPIGNER: Council Member

         11  Michels, do you have a question for --

         12                 COUNCIL MEMBER MICHELS: It is funny

         13  how Frank Ricci changed all of a sudden.

         14                 UNIDENTIFIED SPEAKER: Now I am Nick

         15  LaPorte.

         16                 COUNCIL MEMBER MICHELS: Oh, you are

         17  Nick LaPorte, okay.

         18                 CHAIRPERSON SPIGNER: Identify

         19  yourself, sir.

         20                 UNIDENTIFIED SPEAKER: I have

         21  testimony of Mr. LaPorte, he asked me to read this.

         22  I am president of the Ram Association, which is

         23  certifying property management programs of the

         24  Associated Builders and Owners, and I am reading Mr.

         25  LaPorte's testimony.
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          2                 My name is Nicholas LaPorte, the

          3  Executive Director of the Associated Builders and

          4  Owners of Greater New York, a real estate trade

          5  association. I am here to testify in opposition to

          6  this bill.

          7                 On Monday when I appeared before this

          8  Committee, I testified that the measures set forth

          9  in this bill represented a reason and sensible

         10  approach that would achieve the aim that we all

         11  espouse, namely, to prevent children from becoming

         12  lead poisoned.

         13                 Unfortunately, the same cannot be

         14  said today. The newest version steps away from a

         15  reasoned, sensible approach contained in Monday's

         16  bill and adds the unnecessary and costly requirement

         17  of dust wiping after clean up.

         18                 First, dust wiping does not add any

         19  real or additional protections for children. A

         20  positive finding after repair does not mean that

         21  lead paint condition presents any ongoing danger. It

         22  just means dust is present in the apartment. One

         23  cannot know the source. Lead dust can be tracked

         24  from the outside.

         25                 This requirement will also
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          2  unnecessarily increase the cost to correct

          3  lead-paint condition, since the source cannot be

          4  determined, it is not cost effective or desirous to

          5  run perhaps over and over tests that can never

          6  provide the information desired, which is, does a

          7  condition in the apartment pose a danger to the

          8  child.

          9                 Thank you.

         10                 CHAIRPERSON SPIGNER: Council Member

         11  Michels, you had a question?

         12                 COUNCIL MEMBER MICHELS: Yes. I

         13  preface my question with this. Somehow or another

         14  people who are in front of us now continue this

         15  fiction that lead dust is not the problem, and in

         16  furtherance of this legislation, which in the face

         17  of the HUD and EPA regulations that defines a

         18  lead-based paint hazard, pertaining the word dust,

         19  the bill in front of us does not contain the word

         20  dust.

         21                 And I just wanted for your

         22  consideration, because we have had this before and

         23  you refuse to face the fact that the main culprit

         24  here is lead dust, you all know of the Alliance to

         25  End Childhood Lead Poisoning, and you are all
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          2  familiar with the National Center for Lead Safe

          3  Housing; there is a letter that was sent on June

          4  23rd, yesterday, two letters actually, this one is

          5  by Don Ryan, the Executive Director of the Alliance

          6  to End Childhood Lead Poisoning, and it says, and I

          7  would like your comment on it, "I write on behalf of

          8  those committed to protecting public health to the

          9  application of science to condemn your bill's

         10  failure to acknowledge and safeguard children from

         11  the hazards of lead contaminated dust."

         12                 Why do you still refuse to recognize

         13  the dangers of dust? Why is it that the real estate

         14  industry? Because you know what it is, you know the

         15  truth here, and yet you refuse to do it, and that is

         16  why this bill is so defective.

         17                 If the main culprit is dust and you

         18  are refusing to face that fact, why is that?

         19                 MS. DAVENPORT: If I may just comment

         20  on that.

         21                 We are not refusing to fact the fact

         22  that lead dust poses a hazard to children.

         23                 What we are saying is that Nick Farr,

         24  when he testified here on Monday and he claimed, and

         25  he talked about how there is a great deal of dust in
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          2  soil, what we are saying is the wipe test as a

          3  clearance test after the work is done is not an

          4  effective way to do it.

          5                 COUNCIL MEMBER MARSHALL: Is what? I

          6  didn't get the last few words.

          7                 MS. DAVENPORT: That the provision in

          8  the bill for a wipe test as a clearance test is not

          9  an effective way to test --

         10                 COUNCIL MEMBER MARSHALL: Well, how

         11  would you do it?

         12                 MS. DAVENPORT: There are work

         13  provisions, there are clean-up provisions in the

         14  bill itself.

         15                 COUNCIL MEMBER MICHELS: With respect

         16  to that, this letter says, "On Monday at the City

         17  Council hearing, Nick Farr, the National Center" --

         18  the place you just referred to -- "Lead Safe

         19  Housing, and I emphasized the need for this law to

         20  define lead dust as a hazard and to require

         21  clearance tests after the apartment is turned over

         22  and paint and repair. At that same hearing, Health

         23  Commissioner Cohen in the apparent reversal of

         24  position, spoke eloquently about the need to protect

         25  children from the dangers of lead contaminated dust.
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          2                 Immediately following the hearing you

          3  then amended your bill by adding a single vague

          4  provision on dust testing, a provision that provides

          5  no more than lip service, a figleaf that is

          6  translucent. It would be the heighth of hypocrisy

          7  for you or any member of the staff of the City

          8  Council, the Health Department or the Mayor's Office

          9  to claim that your bill now protects children from

         10  the dangers of lead contaminated dust and meets the

         11  concerns expressed."

         12                 That is his comment on the type of

         13  lead testing that you have left in this bill of lead

         14  contaminated paint.

         15                 MR. RICCI: If I can just remind you,

         16  Councilman, on Monday he also testified to the fact,

         17  and he was asked afterwards -- every time he ha

         18  advocated lead dusting is when you know you have a

         19  known lead-based hazard, not on a presumption.

         20                 The other item that he spoke about,

         21  which he preferred to see lead dust done on

         22  vacancies, not on occupied apartments, there is a

         23  contradiction in what he is saying in that letter

         24  and what he had said on Monday.

         25                 COUNCIL MEMBER MICHELS: There is no
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          2  contradiction. The only part -- but the

          3  contradiction comes from the fact that it was your

          4  organization, the RSA, the 1982 in the law, who

          5  provided the presumption of lead-based paint, which

          6  you are now trying to run from.

          7                 It was put in there by Sheldon Katz,

          8  and by Joe Strassberg, and you know it and I know

          9  it, but you are trying to run from it because you

         10  know that it is a problem for us.

         11                 MR. RICCI: No one is trying to run

         12  from it, Council Member.

         13                 COUNCIL MEMBER MICHELS: The audacity,

         14  the outrage of not admitting that there is lead

         15  dust, lead-based paint dust in these apartments

         16  which causes the problem is something that none of

         17  us can fathom here.

         18                 Thank you.

         19                 CHAIRPERSON SPIGNER: Okay, Council

         20  Member Freed, you had a question.

         21                 COUNCIL MEMBER FREED: Yes. I have to

         22  say, with the last round of questions I was

         23  interested in the fact that you said that the dust

         24  clearance test doesn't work, and I am not sure I

         25  disagree with you, especially one that is so limited
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          2  as to the one they are calling for in the bill.

          3                 But what really outrages me, and this

          4  goes back to the question of self certification

          5  again, is I have spoken to building owners and I

          6  have asked some in my district who I considered to

          7  be responsible how they would do it, and do you know

          8  what they told me? They don't care what is in this

          9  bill, if they are responsible they will go out and

         10  they will do it the right way, they will get people

         11  who are trained, who will go through the tests that

         12  are certified at lead removal and lead dust removal

         13  and they will do it the right way. So, whether this

         14  bill mandates it or not, the responsible landlords

         15  will do it. The problem is not the responsible

         16  landlord. The problem is the irresponsible landlord

         17  that we have seen far too many times where I have

         18  personally seen them hire people without even

         19  letting them know, or hire contractors without

         20  letting them know that they are doing lead

         21  abatement. So, they will get people in there, very

         22  often they are immigrants, very often they are not

         23  English-speaking, they don't even put masks over

         24  their faces for necessary protection that they need

         25  just to deal with these conditions.
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          2                 Now, how does this bill protect not

          3  only the tenants but the rest of us against

          4  landlords who would do that?

          5                 Because the self-certification part,

          6  those are the landlords who aren't going to

          7  self-certify, those are the ones who cause the

          8  problems, so how do we get around that and what

          9  guarantees us the kind of safety that we need and

         10  the kind of safety that our children need in this

         11  bill?

         12                 CHAIRPERSON SPIGNER: Council Member,

         13  the Bill that we are talking about has clear

         14  guidelines for doing the remediation, the care of

         15  paint, peeling and pre-1960 with a child.

         16                 COUNCIL MEMBER FREED: And who is

         17  doing oversight?

         18                 CHAIRPERSON SPIGNER: It is a

         19  violation of the law.

         20                 COUNCIL MEMBER FREED: I know. But

         21  some of this is a violation now, Archie. That is my

         22  problem with self certification and without real

         23  oversight.

         24                 I don't have problems with the good

         25  landlords, I have problems with the bad landlords.
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          2                 CHAIRPERSON SPIGNER: I think self

          3  certification is a way of life. Lawyers self

          4  certify, pharmacists self certify, and just up and

          5  down the line self certification based on --

          6                 COUNCIL MEMBER FREED: Do you really

          7  think it is a total coincidence that since we have

          8  had all of this self certification we have buildings

          9  going down, bricks raining down on our head? There

         10  is a direct correlation. You can't not have

         11  oversight. People who are responsible will do

         12  responsible jobs, where people who are irresponsible

         13  continue to be irresponsible.

         14                 MS. DAVENPORT: Councilwoman Freed.

         15                 CHAIRPERSON SPIGNER: I don't know how

         16  we create a society where every professional or

         17  every worker required to not pass a red light or

         18  they do it, they adhere to it. It is a violation in

         19  this law and we have increased penalties for false

         20  certification to $10,000 to $25,000.

         21                 Yes, Ms. Davenport.

         22                 MS. DAVENPORT: That is what I was

         23  going to say. I think we represent the responsible

         24  owners, and I hope that those who falsely certify or

         25  do the kinds of things you are describing are hit
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          2  with the violations. We did not speak up against the

          3  increased violations, we are all in favor of them.

          4                 COUNCIL MEMBER FREED: But with all

          5  due respect, I have to tell you that to try and get

          6  inspectors out on buildings right now is really

          7  impossible. That so many times that we try and get

          8  people out, and it just doesn't happen.

          9                 CHAIRPERSON SPIGNER: Council Member

         10  Marshall, you have a question?

         11                 COUNCIL MEMBER MARSHALL you said that

         12  the dust test that we are talking about now is not

         13  adequate? Do you have a more adequate process to

         14  suggest?

         15                 MR. RICCI: No, we don't. But let me

         16  just point out, even EPA says it is not adequate and

         17  the most recent documents from the Environmental

         18  Protection Agency talked about all of the

         19  inaccuracies and inadequacies of dust testing, and

         20  the two gentlemen who Council Member Michels was

         21  quoting a few minutes ago even stated on Monday,

         22  they are in the process of surveying buildings now

         23  and trying to prepare a final report on dust

         24  testing, they admitted on the record that it is an

         25  inexact science.
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          2                 Our problem is with the liability

          3  that may flow from that inexact science.

          4                 COUNCIL MEMBER MARSHALL: I believe

          5  they are saying that the dust test is the best that

          6  they have developed so far, okay?

          7                 On the question of enforcement,

          8  enforcement is our biggest problem in every aspect

          9  of when the City needs to inspect. That is always a

         10  problem. We can design great legislation, we can put

         11  all kinds of fines and penalties in it, but without

         12  enforcement, it is meaningless.

         13                 The other thing is that I don't

         14  understand quite what the landlords are complaining

         15  about. We are talking about if you have an apartment

         16  house, maybe you are talking about two or three

         17  apartments. It is not as though we are asking that

         18  every single apartment be looked at as far as lead

         19  is concerned, of course if you are a landlord that

         20  might be of concern to you. And they will not all

         21  come at one time. It is only if a child comes in.

         22                 Now we are concerned about that. We

         23  don't want children to be left out of apartments,

         24  and we are going to probably have to develop some

         25  strong protection for that, but why are you so
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          2  resistant to it?

          3                 MR. RICCI: I didn't say we are. Right

          4  now under the current law, which we supported on

          5  Monday, the owner has to send a notice to every

          6  tenant once a year to determine if there is a child,

          7  and if there is and the tenant responds, he has to

          8  perform an inspection. We are not opposed to that,

          9  that is in the law.

         10                 COUNCIL MEMBER MARSHALL: After

         11  everything is said and done, without a dust test,

         12  without the wipe test, we still could have an

         13  apartment that has lead in it, and we know that as

         14  far as remediating the lead in the house, the most

         15  important thing is not to scratch and make dust.

         16  That is the most important thing.

         17                 MR. RICCI: The owner is not going to

         18  be performing a dust test. Intact lead-based paint

         19  poses no hazard to anybody, that is an established

         20  fact by every agency.

         21                 COUNCIL MEMBER MARSHALL: Correct.

         22                 MR. RICCI: All the owner is looking

         23  for in an inspection is peeling paint, and the dust

         24  test will be performed at the conclusion of that

         25  peeling paint remediation.
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          2                 COUNCIL MEMBER MARSHALL: Well, I have

          3  seen furniture brushed against the wall, and causing

          4  little bits of paint to fall on the floor. Of course

          5  I am horrified when I see it, but that happens. If

          6  you have a little child, a child can put their hands

          7  in it.

          8                 MR. RICCI: I don't know how an owner

          9  can monitor the movement of furniture in every

         10  tenants apartment on a yearly basis to compensate

         11  for that.

         12                 COUNCIL MEMBER MARSHALL: I am not

         13  suggesting that.

         14                 I am just suggesting that if we have

         15  a dust test, we can establish that once a year.

         16                 CHAIRPERSON SPIGNER: You want a dust

         17  test once a year?

         18                 COUNCIL MEMBER MARSHALL: The landlord

         19  is required to go back and inspect those apartments

         20  on an annual basis.

         21                 CHAIRPERSON SPIGNER: That is another

         22  bill, okay.

         23                 Thank you very much.

         24                 There are some questions about one

         25  and two-family houses and I want the Counsel to the
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          2  Committee, Terzah Nasser, to read what this

          3  Committee feels the relevant section of the

          4  Administrative Code is.

          5                 MS. NASSER: Okay. Terzah Nasser,

          6  Counsel to the Housing and Buildings Committee.

          7                 With regards to one and two-family

          8  dwellings, actually it is a bit of a broader

          9  provision than that. The authority of the Department

         10  of Health, Administrative Code, Section 17-145,

         11  which pertains to dangerous buildings, places and

         12  things, declaration as a nuisance, basically we feel

         13  that the Commissioner of Health has the authority to

         14  declare a building -- actually in this case, a

         15  building as a public nuisance and order the

         16  abatement thereof.

         17                 Although there are some changes in

         18  this legislation which would affect the Housing

         19  Maintenance Code, and as Ms. Charlep had pointed

         20  out, possibly affect one and two-family dwellings,

         21  we do believe that the Commissioner of Health still

         22  has the power to order the abatement of a unit or a

         23  building which has a lead-based paint hazard and

         24  Cathy Cudahy is going to expand on this.

         25                 MS. CUDAHY: The law that we are
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          2  amending for the most part is the Housing

          3  Maintenance Code. It applies to buildings with three

          4  or more dwelling units.

          5                 The Commissioner of Health has

          6  jurisdiction over all buildings, one and two-family

          7  homes, multiple dwellings, commercial buildings,

          8  this building, any building within the City of New

          9  York.

         10                 He has the authority to order the

         11  abatement of any type of hazard. You will also see

         12  that the section in question discusses only

         13  lead-based paint hazards.

         14                 The Health Commissioner has the

         15  ability to check, not just paint hazards, but lead

         16  in toys, lead in cooking utensils, in plates, in

         17  glasses, their jurisdiction extends far beyond the

         18  Housing Maintenance Code. That is why you will see

         19  that the provision which amends the Housing

         20  Maintenance Code applies only to multiple dwellings.

         21  HPD does not have jurisdiction over one- and

         22  two-family homes.

         23                 And their jurisdiction is lead-based

         24  paint hazards, not other type of lead hazards. That

         25  is what is in the jurisdiction of the Health
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          2  Commissioner.

          3                 COUNCIL MEMBER LINARES: I have a

          4  question, Mr. Chair.

          5                 CHAIRPERSON SPIGNER: Thank you.

          6                 COUNCIL MEMBER MICHELS: I have a

          7  question.

          8                 CHAIRPERSON SPIGNER: I am not going

          9  to do that.

         10                 COUNCIL MEMBER MICHELS: I have a

         11  question on the amendment.

         12                 CHAIRPERSON SPIGNER: Stanley, that

         13  isn't an amendment.

         14                 COUNCIL MEMBER MICHELS: On the

         15  explanation.

         16                 COUNCIL MEMBER LINARES: On the

         17  explanation.

         18                 COUNCIL MEMBER MICHELS: I want to

         19  know from Ms. Cudahy, if we didn't have

         20  jurisdiction, how come it was in the law in the

         21  first place?

         22                 MS. CUDAHY: It's a very good

         23  question, I don't have an answer for it.

         24                 COUNCIL MEMBER MICHELS: And then my

         25  second question is --
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          2                 MS. CUDAHY: The jurisdiction of

          3  Housing Maintenance Code under state law is multiple

          4  dwellings, three or more units.

          5                 COUNCIL MEMBER MICHELS: My second

          6  question is, we are now taking away the right of the

          7  Department of Health in these non-multiple dwellings

          8  to certify to HPD to make a correction in these

          9  premises. What is the compulsion in that case for

         10  HPD to make the corrections?

         11                 MS. CUDAHY: The provision of law is

         12  not necessary --

         13                 COUNCIL MEMBER LINARES: Your mic is

         14  not on.

         15                 MS. CUDAHY: The Health Commissioner,

         16  17- --

         17                 COUNCIL MEMBER LINARES: Your mic is

         18  not on.

         19                 MS. CUDAHY: -- 147 --

         20                 COUNCIL MEMBER LINARES: Your mic is

         21  not on.

         22                 MS. CUDAHY: I'm sorry.

         23                 The provision of law and

         24  certification in the Housing Maintenance Code is not

         25  necessary. The Health Commissioner, 17-147, has the
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          2  authority to utilize any Commissioner in the City,

          3  any agency in the City to do any work that he feels

          4  is necessary and that he has jurisdiction over.

          5                 That would include HPD, that would

          6  include the Fire Department, the Department of

          7  Buildings, the Police Department, any agency. Most

          8  often it is HPD that is utilized because they are

          9  the ones that do construction, remediation work,

         10  abatement.

         11                 COUNCIL MEMBER MICHELS: We are taking

         12  a mandatory situation, which has to be done within

         13  18 days, and we are saying that you can, in your

         14  discretion. So there is no mandatory obligation for

         15  them to do it, especially during the 18 days, only

         16  the discretion.

         17                 MS. CUDAHY: There is a time frame

         18  laid out in the Health Code and I will be glad to

         19  get that to you, okay?

         20                 COUNCIL MEMBER MICHELS: Okay.

         21                 But nevertheless, we are changing the

         22  law radically on this.

         23                 MS. CUDAHY: No, there is no change.

         24                 COUNCIL MEMBER MICHELS: I mean, we

         25  are leaving the mandatory correction by HPD out of
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          2  the law, and leaving, in my opinion, these one and

          3  two-family houses vulnerable.

          4                 Thank you.

          5                 COUNCIL MEMBER LINARES: Mr. Chair, I

          6  just want to add something. I just want to follow-up

          7  on the concern that Council Member Michels raised in

          8  presenting my testimony earlier for one and

          9  two-family homes. The fact of the matter is that

         10  there are legal agreements that are made whenever an

         11  apartment is rented to families with children, with

         12  the appropriate age for this legislation, and there

         13  is no recourse, there is no protection for those

         14  children for one- and two-family homes. How, if when

         15  we pass a law we have to ensure that we protect all

         16  children in our City, how do we respond then to

         17  those children who are left unprotected according to

         18  the intention of this legislation?

         19                 MS. CUDAHY: Well, let me respond. I

         20  don't think you are going to like the answer but

         21  there is a legal reason why HPD does not have

         22  jurisdiction over one- and two-family homes. The

         23  State law gave Housing Preservation and Development

         24  jurisdiction over multiple dwellings. Unfortunately,

         25  I think there is a real legal question if we could
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          2  expand that jurisdiction once the state law has told

          3  them what their jurisdiction is. And you might want

          4  to look at the possibility of another agency

          5  handling the one- and two-family homes if it is a

          6  concern.

          7                 COUNCIL MEMBER LINARES: Well, in

          8  essence, in your response what I gather is that

          9  because of the legalities, the interpretation of

         10  state law, we in this legislation, if we are going

         11  to use HPD cannot protect children who live in one

         12  and two-family homes.

         13                 MS. CUDAHY: I am suggesting that you

         14  can't use HPD, but that doesn't preclude you from

         15  using another agency.

         16                 COUNCIL MEMBER LINARES: Okay, so I

         17  still register, for the record, the concern, that

         18  this is yet another area where we are not really

         19  fulfilling our mandate to protect all of our

         20  children from exposure of lead hazards, in this case

         21  one- and two-family homes.

         22                 ACTING CHAIRPERSON MALAVE-DILAN:

         23  Thank you, sir.

         24                 Thank you.

         25                 We are going to continue at this time
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          2  with testimony, and we are going to start grouping

          3  people. First, I will be calling on Mary Ann

          4  Rothman, and Greg Carlson, from the Council of New

          5  York Cooperatives and Condos. Federation of New York

          6  Cooperatives.

          7                 Also, I would like to call Jenny

          8  Laurie, from Met Council on Housing. Are any of

          9  those individuals here? Everybody is here? Okay,

         10  Ma'am, you can begin and you can start by giving

         11  your name and affiliation for the record.

         12                 MS. ROTHMAN: My name is Mary Ann

         13  Rothman. I am the Executive Director of the Council

         14  of New York Cooperatives and Condominiums. We are a

         15  membership organization for housing co-ops and

         16  condominiums in this City. We represent housing

         17  co-ops and condos of every economic and social level

         18  and they are located throughout the City.

         19                 I speak also on behalf of four other

         20  organizations for co-ops in this City; namely, the

         21  Coordinating Council of Cooperatives and the

         22  Federation of New York Housing Cooperatives, two

         23  organizations that are even older than mine, and two

         24  younger organizations, the HDFC Coalition, and the

         25  Association of Riverdale Co-ops.
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          2                 Between us our organizations

          3  represent the vast majority of co-op and condominium

          4  housing in this City. We are pleased to have the

          5  opportunity to testify today to bring certain issues

          6  to the attention of this Committee.

          7                 Our organizations are organizations

          8  for home-owners. We own our homes in multiple

          9  dwellings; therefore, it is beyond question that we

         10  do everything that we can to ensure that buildings

         11  are kept in safe conditions and that they are well

         12  maintained, so that children can live safely in

         13  them.

         14                 The proposed legislation takes great

         15  strides in this direction by fixing protocols that

         16  ensure safe treatment of peeling and chipping paint

         17  surfaces in buildings built prior to 1960.

         18                 The measures instituted will require

         19  owners of buildings, including the boards of

         20  cooperatives and condominiums, to ascertain which

         21  apartments are the homes of children six years old

         22  or younger and to perform visual inspections of

         23  those units to ensure that the paint is not chipped

         24  or peeling.

         25                 If problems are found, the
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          2  legislation describes safe means of remediation. It

          3  prohibits dry scraping or sanding of surfaces that

          4  may contain lead paint. We support the intent of

          5  this legislation.

          6                 However, cooperatives and

          7  condominiums are different from other multiple

          8  dwellings. By the terms of proprietary leases of

          9  cooperatives and the bylaws of condominiums, it is

         10  the owners of the units or the owners of the shares

         11  attributed to the unit, who are responsible for

         12  painting inside the unit, not the cooperative

         13  corporation or the condominium association or the

         14  boards that run them.

         15                 Therefore, it is the owner of each

         16  unit who should bear legal responsibility for

         17  compliance with this law.

         18                 For this reason we request that the

         19  City enact legislation to place the liability with

         20  the responsible party or the owners of units in

         21  violation, not the boards.

         22                 As a consequence of how the law is

         23  presently written, our members are greatly concerned

         24  about the imposition of liability, both criminal and

         25  civil, on the volunteers who serve as board members
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          2  in co-ops and condos.

          3                 We request that the City enact

          4  legislation to eliminate this liability so people

          5  will not be so fearful on serving on their

          6  building's boards.

          7                 In addition, we have problems with

          8  the time frames provided in the legislation for

          9  remediation.

         10                 Because cooperatives and condominiums

         11  are not generally responsible for painting inside

         12  the apartment, it would often be difficult to

         13  impossible to make all necessary preparation in time

         14  to meet the deadlines of this law.

         15                 CHAIRPERSON SPIGNER: The 21 days is

         16  not adequate, in your experience?

         17                 MS. ROTHMAN: It is difficult to do,

         18  precisely because the owner of the apartment has the

         19  responsibility. The co-op can certainly timely

         20  perform the visual inspection, it can notify the

         21  owner, but the owner may have a specific painter

         22  that they want to do the work, they may have a

         23  variety of reasons where it might take them more

         24  than --

         25                 CHAIRPERSON SPIGNER: The Commissioner
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          2  is authorized to give them an extension but only one

          3  extension.

          4                 The previous law, the first bill we

          5  discussed gave the Commissioner the Authority to

          6  give unlimited postponement, but this gives one

          7  postponement of 45 days. Forty-five days.

          8                 MS. ROTHMAN: That is probably very

          9  doable.

         10                 CHAIRPERSON SPIGNER: Okay.

         11                 MS. ROTHMAN: We realize that the City

         12  is at a critical juncture and that it is imperative

         13  that legislation be swiftly enacted.

         14                 With that in mind, and subject to the

         15  concerns we have raised, the Council of New York

         16  Cooperatives and Condominiums, the Coordinating

         17  Council of Cooperatives, the Federation of New York

         18  Housing Cooperatives, the HDFC Coalition and the

         19  Association of Riverdale Cooperatives support the

         20  passage of the proposed legislation and requests

         21  that consideration be given in the immediate future

         22  to revise it to recognize the realities of the

         23  cooperative and condominium forms of ownership.

         24                 Our organizations are happy to

         25  continue to work with the City to ensure lead
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          2  safety.

          3                 CHAIRPERSON SPIGNER: Ms. Marshall has

          4  a question for you.

          5                 COUNCIL MEMBER MARSHALL: In other

          6  words, really that protection is not there now for

          7  the cooperative?

          8                 MS. ROTHMAN: Well, one of the

          9  modifications in the bill that we are considering

         10  today, which Chairman Spigner read a statement

         11  about, is a clause in the waiver provision, and that

         12  clause affirms that nothing in this law disturbs the

         13  normal relationship between a co-op and a

         14  shareholder or a condo and its unit owners, and the

         15  wording is done that way because the vast majority

         16  of co-ops and condos place the painting

         17  responsibility with the owner of the individual

         18  unit, however, there are some co-ops and possibly

         19  some condos where the corporation is responsible for

         20  painting. So, I think the wording here is designed

         21  to cover all eventualities and to not change

         22  responsibilities. We are very pleased to have gotten

         23  that.

         24                 COUNCIL MEMBER MARSHALL: Thank you

         25  very much.
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          2                 CHAIRPERSON SPIGNER: Council Member

          3  DiBrienza.

          4                 COUNCIL MEMBER DiBRIENZA: Thank you,

          5  Mr. Chairman.

          6                 I just wanted to ask two things,

          7  because I ultimately don't agree that the actual

          8  requirements time frames and elements of this law

          9  are sufficient to protect children, but

         10  notwithstanding that probably disagreement, I am

         11  intrigued by the notions that whatever protections,

         12  rules and regulations are there, it should apply to

         13  the true owners, which is a point you raise.

         14                 Are you aware, in all of your

         15  associations, that this pressure you refer to at the

         16  end of your testimony, to pass now, even though you

         17  see some flaw in the assignment of responsibility,

         18  is somewhat artificial, that all of the plaintiffs

         19  and the lawsuit involved are completely and

         20  absolutely willing to, and many of us have written

         21  to the appropriate authorities asking for a time

         22  extension into the fall so that there would not have

         23  to be a rush?

         24                 Now, we may not want to rush for

         25  different reasons, but I think it is important that
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          2  your group understands that it is not really too

          3  valid for all of these wonderful organizations

          4  today, but you know you have to do something because

          5  you are under the gun, because the truth is, we are

          6  only under the gun because the Mayor, the

          7  Administration refuses to cooperate in extending the

          8  time line. So you should know that and your members

          9  should know that.

         10                 MS. ROTHMAN: Well, I followed for

         11  years the debate on the issue of lead safety, and

         12  unfortunately it is my perception that we all have

         13  the flaw of doing things very close to deadlines.

         14                 COUNCIL MEMBER DiBRIENZA: My only

         15  point is the deadline is utterly extendable and the

         16  offer has been made to extend it into October so

         17  that we don't have to rush this bill. I am not

         18  asking you to agree or disagree with that, so much

         19  as I think you should be aware of it, because one

         20  part of your point, of your comment, again, was, I

         21  know you are under the gun, you have to do this -

         22  you don't. Not if we acted together to effectuate

         23  enough time so that we could do it in a more

         24  comprehensive way.

         25                 As far as your particular issue, that
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          2  the true owner, I am using that phrase, be held

          3  responsible, then that is hard to disagree with.

          4                 I think that this law doesn't hold

          5  anybody responsible, so I think we are too worried

          6  for not enough reason because this is like a

          7  give-away basically, but that is a different issue,

          8  I just wanted to separate them out for you.

          9                 Thank you.

         10                 MS. ROTHMAN: Thank you.

         11                 CHAIRPERSON SPIGNER: Thank you, Ms.

         12  Rothman.

         13                 Ms. Laurie, did you speak?

         14                 MS. LAURIE: I will speak, yes.

         15                 CHAIRPERSON SPIGNER: Identify

         16  yourself, please.

         17                 MS. LAURIE: My name is Jenny Laurie,

         18  I am a Director of Met Council on Housing, which is

         19  a Citywide tenants rights organization.

         20                 I want to pick up on something that

         21  Councilman DiBrienza was just speaking about, and

         22  that is this totally artificial deadline. In the

         23  opinion of Met Council, there is really nothing

         24  wrong with Local Law 1, there is simply something

         25  wrong with the way the City has chosen to enforce it
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          2  all of these years. Advocates, such as NYCCELP,

          3  which Met Council is part of, would not be suing the

          4  City all of these years if the City had taken

          5  responsible measures to ensure that children are not

          6  lead poisoned.

          7                 It is simply the fact that the City

          8  has chosen not to enforce Local Law 1, or not to

          9  enforce measures that would work not to prevent lead

         10  paint poisoning, and now this order is pending over

         11  your heads and the Administration and the Council

         12  refuse to ask for an extension, you have created

         13  this artificial pressure and allowed the real estate

         14  industry to come in and negotiate a bill.

         15                 I know, Chairman Spigner, you spoke

         16  with several people testifying and saying, you know,

         17  this issue has been debated in your committee for

         18  years and years and it has been negotiated. Well,

         19  advocates have not been part of that negotiation.

         20  What has been going on is the Administration and the

         21  Council leadership has been sitting behind closed

         22  doors with the real estate industry for hours and

         23  hours and hours negotiating this bill, and any

         24  suggestion by the real estate industry --

         25                 CHAIRPERSON SPIGNER: I think that
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          2  others have been involved. I know NYPIRG has held

          3  several meetings.

          4                 MS. LAURIE: Excuse me. I have been in

          5  some of those meetings with NYPIRG --

          6                 CHAIRPERSON SPIGNER: I met with Mr.

          7  Chachere, I know Stanley Michels has been involved

          8  in a number of meetings.

          9                 MS. LAURIE: Right. Stanley Michels

         10  certainly has been, I don't consider -- I consider

         11  Stanley Michels an advocate for children and

         12  tenants, but I don't consider him a professional

         13  advocate, he is a City Council member.

         14                 I am talking about access to the

         15  leadership staff that drafted this bill. And I want

         16  to continue to say that the opposition by the real

         17  estate industry to the changes in the bill is

         18  ludicrous.

         19                 It is a complete put up to pretend

         20  that they object to these changes when clearly the

         21  negotiated them in order to buy off certain Council

         22  members who made clearly scripted remarks at

         23  Monday's hearing.

         24                 There were people reading remarks at

         25  Monday's hearing that hadn't even read them before,
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          2  I didn't even know what they were saying.

          3                 CHAIRPERSON SPIGNER: The Council

          4  under Speaker Vallone, unlike some legislative

          5  bodies, he is right here in New York State, if this

          6  was before the State Legislature, you wouldn't be

          7  sitting there testifying, they don't permit --

          8                 MS. LAURIE: I testified at plenty. I

          9  have been working at Met Council for ten years, I

         10  have testified at hearings at the State Assembly, I

         11  testified at hearings at the Division of Housing and

         12  Community Renewal, I have testified at Senate

         13  hearings, I don't know what you are talking about. I

         14  have had meetings with the Speaker of the Assembly,

         15  three speakers of the Assembly, I don't know what

         16  you are talking about.

         17                 CHAIRPERSON SPIGNER: Okay, I can say

         18  this --

         19                 MS. LAURIE: In my opinion, there is

         20  nobody outside of the State Senate in this country

         21  that is such a wholly-owned subsidiary of the real

         22  estate industry but the City Council.

         23                 CHAIRPERSON SPIGNER: Are you done?

         24                 MS. LAURIE: Yes.

         25                 CHAIRPERSON SPIGNER: All right.
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          2                 MS. LAURIE: No, I am not done with my

          3  testimony, I want to speak to the issue of the bill.

          4                 CHAIRPERSON SPIGNER: Okay.

          5                 MS. LAURIE: Met Council and Tenants,

          6  and I am speaking now for low-income tenants who

          7  live in poorly maintained housing, many of them who

          8  live in the lead belt of New York City, object to

          9  this bill, and object to many of the provisions in

         10  the bill.

         11                 Our preference is now and has been

         12  for many years the bill written by Stanley Michels,

         13  it is now called Intro. 205, which has provisions

         14  that would replace Local Law 1 that we support and

         15  we accept.

         16                 We find it completely unacceptable

         17  that we have a tiered system of lead poisoning

         18  prevention, and that means that if the owner notices

         19  that there is peeling paint in the apartment, the

         20  owner can come in and clean the violation or clean

         21  the hazard without following safety precautions.

         22                 CHAIRPERSON SPIGNER: The bill

         23  requires in a pre-60 building with a child under

         24  age, there are certain protocols that are required

         25  in addressing that --
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          2                 MS. LAURIE: The owner has 21 days to,

          3  following the protocols, to fix the violation

          4  himself, and then he can get an additional extension

          5  to 45 days and there is -- many people have already

          6  testified, many Council Members have noted, there is

          7  absolutely no provision to require the owners to

          8  follow safe precautions or to hold them liable if

          9  they don't.

         10                 CHAIRPERSON SPIGNER: Yes, there is.

         11                 MS. LAURIE: There is no oversight.

         12                 CHAIRPERSON SPIGNER: Well, I don't

         13  know how you mean oversight. Can I say if someone

         14  passes a red light, is there oversight? I don't

         15  know, I mean there is a violation. There is a

         16  violation.

         17                 MS. LAURIE: There are consequences if

         18  you run a red light and you hit a small child with

         19  your car.

         20                 CHAIRPERSON SPIGNER: And there are

         21  consequences --

         22                 MS. LAURIE: There are no consequences

         23  --

         24                 CHAIRPERSON SPIGNER: Yes, there are.

         25                 MS. LAURIE: If you lead poison your
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          2  child within the first 21 days.

          3                 Do you want to show it to me in the

          4  bill? I would love to see it.

          5                 The dust clearance provisions in the

          6  new draft are equally ludicrous. There is testimony

          7  by the real estate industry that the lead dust on

          8  the floor might have been tracked in from the soil.

          9  Or clearly the way of dust clearance test was

         10  supposed to be done, as was testified by a number of

         11  experts at Monday's hearing, the owner does the

         12  work, the scraping, the wet scraping, and then

         13  within after an hour after that work is done, the

         14  owner does the dust clearance test. Not the owner, I

         15  am sorry, an outside contractor who is trained to do

         16  it, comes in and does the dust clearance.

         17                 It is not after someone has had a

         18  chance to track soil in, contaminated soil in from

         19  outside or break a plate with lead paint in it or

         20  anything like that, it is after the work is done, it

         21  has nothing to do with any soil that might be

         22  tracked in from outside or any other kind of blood

         23  contamination. And this bill doesn't have any

         24  details on how this clearance test should be done.

         25  It is not to be done by an outside contractor. There
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          2  is no requirement that this clearance test pass any

          3  acceptable standards at all.

          4                 Again, the time lines and the tiered

          5  system and this bill, which allows the owner to get

          6  an extension and HPD to give extensions is

          7  ridiculous. When lead poisoning happens to a child

          8  --

          9                 CHAIRPERSON SPIGNER: The owner is

         10  entitled to one extension and that is all. One

         11  extension.

         12                 MS. LAURIE: Right. And then after

         13  that.

         14                 CHAIRPERSON SPIGNER: HPD does the

         15  work.

         16                 MS. LAURIE: Right. And how many

         17  extensions is HPD allowed? What is their discretion?

         18                 CHAIRPERSON SPIGNER: You get an

         19  Article 78 if you think HPD is --

         20                 MS. LAURIE: Oh, okay. Should I tell

         21  that to the tenants who maybe are making $15,000 a

         22  year, that they can take about $5,000 of that and

         23  hire an attorney to file an Article 78?

         24                 CHAIRPERSON SPIGNER: No, there are

         25  groups.
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          2                 MS. LAURIE: Give me a break.

          3                 CHAIRPERSON SPIGNER: There are

          4  advocacy groups that are funded by the City.

          5                 MS. LAURIE: Oh, I would like to know

          6  who they are, because I would like to write them

          7  down and share those with my members.

          8                 CHAIRPERSON SPIGNER: Oh, okay. See me

          9  after the meeting.

         10                 MS. LAURIE: No, I would like to know

         11  now. I don't know of any organizations that file

         12  Article 78 on behalf of their --

         13                 CHAIRPERSON SPIGNER: I didn't say

         14  they file it, I said that is what they do.

         15                 There are a variety of legal services

         16  out there that does civil work that we fund.

         17                 MS. LAURIE: There are currently over

         18  30,000 children who have dangerous lead levels.

         19                 CHAIRPERSON SPIGNER: We fund a lot of

         20  civil advocates that sit right in this room and

         21  funds that the City of New York provides to advocate

         22  for their concerns.

         23                 MS. LAURIE: Do you know how long an

         24  Article 78 takes?

         25                 CHAIRPERSON SPIGNER: No.
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          2                 MS. LAURIE: I can tell you. I know of

          3  cases that have been months and months, sometimes

          4  years, in the City and State Supreme Court.

          5                 CHAIRPERSON SPIGNER: That's not the

          6  intention of this legislation to take years and

          7  years.

          8                 MS. LAURIE: Well, the intention of

          9  this legislation is to let landlords off the hook

         10  and allow for children in New York City.

         11                 CHAIRPERSON SPIGNER: That's your

         12  opinion.

         13                 MS. LAURIE: It is my opinion. That is

         14  what I am testifying to.

         15                 CHAIRPERSON SPIGNER: You are entitled

         16  to your opinion.

         17                 MS. LAURIE: To allow more children in

         18  this City to be lead poisoned, and it is a travesty.

         19                 Thank you.

         20                 CHAIRPERSON SPIGNER: That's your

         21  opinion. Thank you.

         22                 COUNCIL MEMBER MICHELS: I have a

         23  question.

         24                 CHAIRPERSON SPIGNER: Council Member

         25  Michels has a question for you.
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          2                 COUNCIL MEMBER MICHELS: Are you aware

          3  that many of these advocates receive the money from

          4  the City of New York as a consequence or as a

          5  condition for receiving that money are not committed

          6  to bring actions against the City?

          7                 MS. LAURIE: Yes.

          8                 COUNCIL MEMBER MICHELS: Are you aware

          9  of that?

         10                 MS. LAURIE: Yes, certainly.

         11                 COUNCIL MEMBER MICHELS: That the

         12  first time there is a provision in there and many

         13  advocates and groups are going out of business

         14  because they can't have the money --

         15                 MS. LAURIE: Right.

         16                 COUNCIL MEMBER MICHELS: Because if

         17  they take the money, they cannot --

         18                 MS. LAURIE: Right, you can have this

         19  money if you promise not to sue the city. Yes, I

         20  understand that.

         21                 COUNCIL MEMBER MICHELS: I think a lot

         22  of people don't know that, that this has been going

         23  on, from the days of Ronald Reagan, the City now is

         24  in the throws of Ronald Reagan in the sense that the

         25  condition has now been imposed by the
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          2  Administration, and for millions of dollars, they

          3  will not give you that money unless you agree not to

          4  sue the City and advocate on behalf of tenants or

          5  other groups.

          6                 Thank you.

          7                 CHAIRPERSON SPIGNER: Council Member

          8  DiBrienza.

          9                 COUNCIL MEMBER DiBRIENZA: Thank you.

         10                 In your experience ultimately, even

         11  with all of the problems and suffering for children

         12  and their families, would at least part of the

         13  ultimate sort of result, solution, I don't know what

         14  word to use, be the fact that there is the ability

         15  to ultimately bring a civil lawsuit for damages?

         16                 In other words, while we would like

         17  things cleaned up sooner, I don't support this bill,

         18  as I think everyone knows, one of the reasons, you

         19  didn't mention it, others might have mentioned it, I

         20  was a little late this morning, is the fact that

         21  ultimately the liability for bringing a lawsuit for

         22  damages, not that that is any compensation for the

         23  tragedies kids suffer, but it is our system for

         24  better or worse, it is not contained in this

         25  proposal.
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          2                 MS. LAURIE: Right.

          3                 COUNCIL MEMBER DiBRIENZA: And how

          4  valuable a tool is that, is what I am trying to ask?

          5                 MS. LAURIE: Right. And Comptroller

          6  Hevesi testified on Monday that that is a critical

          7  part, should be a critical part of any legislation

          8  on lead poisoning prevention, because basically it

          9  tells the landlord, you know, if you don't do this

         10  properly, if you don't do it promptly, the

         11  consequences to you in the future are going to be

         12  very very serious are going to come right out of

         13  your pocket. I agree it is absolutely critical and

         14  that is what this bill does. That is why this bill

         15  was drafted in the way that it was, to release them

         16  from any liability in the future.

         17                 COUNCIL MEMBER DiBRIENZA: Thank you.

         18                 CHAIRPERSON SPIGNER: Thank you.

         19                 Council Member Ognibene wishes to be

         20  recognized now for purposes of a roll call.

         21                 COUNCIL MEMBER MICHELS: I object.

         22  There are amendments that I wish to offer, and I

         23  wish to have him vote on those amendments, and I

         24  object and you need unanimous consent to cast a

         25  vote.
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          2                 COUNCIL MEMBER OGNIBENE: I don't

          3  think so.

          4                 COUNCIL MEMBER MICHELS: Yes, you do.

          5  I highly object. It is irregular, it is against the

          6  rules. You need unanimous consent to have a vote

          7  cast.

          8                 CHAIRPERSON SPIGNER: I don't know

          9  about that, I will have to ask counsel.

         10                 COUNCIL MEMBER OGNIBENE: I will take

         11  notice to that --

         12                 COUNCIL MEMBER MICHELS: I would

         13  appreciate it, because I want to have the courtesy

         14  of you hearing my amendments. I have amendments that

         15  I wish to offer and I want you to vote on. No

         16  disrespect intended. I had to do that.

         17                 CHAIRPERSON SPIGNER: That is a

         18  decision, a determination that I will make.

         19                 COUNCIL MEMBER MICHELS: I understand

         20  it, but I can tell you what I mean.

         21                 CHAIRPERSON SPIGNER: Judith Goldiner

         22  and Marlen Bodden.

         23                 Andrew Goldberg, Cathleen Breen. Are

         24  they here? The names and faces are familiar.

         25                 Identify yourself, please.
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          2                 MR. GOLDBERG: Good afternoon, Mr.

          3  Chairman. My name is Andrew Goldberg, I am Counsel

          4  for NYPIRG. I want to start off my testimony by

          5  correcting something that the Counsel for the

          6  Speaker's Office, Ms. Cudahy, said. She said earlier

          7  that this bill is primarily about the Housing

          8  Maintenance Code. That is not true. It is all about

          9  the Health Code.

         10                 As I testified before, right now

         11  there is an existing New York City Department of

         12  Health Code regulations governing the correction of

         13  lead paint violations placed by HPD. And what the

         14  Council is doing with this bill is trying to preempt

         15  regulations that were issued by the Board of Health.

         16  We have yet to hear from the Council or from any of

         17  the proponents of this bill why that is necessary.

         18  Why the Council believes that it can better craft,

         19  it can better describe the process that should be

         20  used to protect young children from lead poisoning

         21  when lead paint is disturbed than the experts in the

         22  New York City Department of Health in regulations

         23  that were promulgated by the Board of Health, not by

         24  the Commissioner of Health but by the entire Board

         25  of Health.

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            144

          1  COMMITTEE ON HOUSING AND BUILDINGS

          2                 Even as amended, after the Monday,

          3  June 21st hearing, one bill falls far short of

          4  protecting children from lead dust hazards.

          5                 In fact, just 90 minutes after an

          6  eight-hour hearing, the so-called amendments were

          7  finished. NYPIRG strongly opposes this bill. The

          8  bill ignores the testimony of DOH Commissioner

          9  Cohen, and every other lead poisoning prevention

         10  expert who testified at the hearing, based on the

         11  scientific evidence about the hazards of lead

         12  contaminated dust, the revised bill is inadequate in

         13  several important respects, including, one, it fails

         14  to define lead contaminated dust as a hazard, it

         15  fails to require clearance testing after most paint

         16  repair projects or at unit turnover, it fails to

         17  ensure the independence and objectivity of the

         18  clearance tester, it fails to require that the test

         19  results be provided to the City or the tenant, and

         20  it fails to require basic training in lead safety

         21  for workers.

         22                 Even under the limited situations

         23  when lead dust testing is required, it allows

         24  landlords to conduct their own testing. Would you

         25  allow a drunk driver to perform his own sobriety
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          2  test and submit the results to the police? How can

          3  you allow a landlord to self certify that a toxic

          4  substance has been properly removed from a child's

          5  home? Raising the penalty for false certification

          6  will not help because it is virtually impossible to

          7  prove that a test was conducted improperly, and

          8  listening to the testimony of the HPD Commissioner,

          9  I can assure you that the next hearing when he is

         10  asked about false certification and what the

         11  Department is doing about them, he will say we are

         12  doing less because we raised the amount of the

         13  penalties. Without enforcement you will never

         14  correct the problem of false certification. Raising

         15  the penalties without a Department that is willing

         16  to go after landlords who falsely certify will never

         17  correct the problem.

         18                 The time frames allow HPD to correct

         19  the violation are still far too long. DOH

         20  Commissioner Cohen said that peeling lead paint and

         21  lead dust must be cleaned as soon as possible. The

         22  bill stretches out enforcement by HPD for at least

         23  six months.

         24                 The landlord inspection and

         25  notification requirement is based on 1976 to 1986
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          2  window guard law that was abused by landlords and

          3  was repealed by the Department of Health, and when

          4  the Commissioner, when the HPD Commissioner was

          5  asked very specifically that if you knew that this

          6  bill is based on the program that was described in

          7  the older regulations, as opposed to the new

          8  regulations, what would your conclusion be? And what

          9  did the Commissioner say? He said, well, after

         10  thumpering (sic) for quite awhile, he said the

         11  notice provision should be reviewed on its own

         12  merits. Well, does that mean that the Council and

         13  HPD cannot learn from its past mistakes? Is that the

         14  philosophy of governing in this City today, that we

         15  don't learn from our past mistakes? The old window

         16  guard law failed.

         17                 In addition, the bill fails to

         18  presume the existence of lead paint in all pre-1960

         19  buildings, in order to put landlords on legal notice

         20  of this likely threat to children.

         21                 By having notice of the potential

         22  hazard, the landlords would be obligated to maintain

         23  lead paint properly and remove it safely when it is

         24  peeling or disturbed during repainting or repairs.

         25                 Finally, children who are lead
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          2  poisoned must continue to have the right to bring a

          3  civil action against the persons who were

          4  responsible for their injury. This bill makes it

          5  impossible for children to win, even if the landlord

          6  or the City was negligent.

          7                 CHAIRPERSON SPIGNER: Council Member

          8  Michels has a question.

          9                 COUNCIL MEMBER MICHELS: Go on with

         10  your testimony.

         11                 MS. BODDEN: Thank you. Good

         12  afternoon. My name is Marlen Bodden. I am an

         13  attorney at the Legal Aid Society, and I am counsel

         14  to the Coalition for the Homeless.

         15                 I would just like to say very, very

         16  briefly --

         17                 CHAIRPERSON SPIGNER: Excuse me. You

         18  provide civil or criminal services?

         19                 MS. BODDEN: I thank you, sir, for

         20  asking that question, I was going to address that

         21  also.

         22                 We provide civil services, and in

         23  response to your query earlier about whether tenants

         24  can turn to legal services, legal aid to file

         25  Article 78 proceedings, we do practice Housing law,
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          2  both Ms. Goldiner and I are specialists in Housing

          3  law, but I have to tell you, we are severely

          4  understaffed. We have not been able to hire

          5  attorneys in maybe two years and we don't know when

          6  we will be able to hire more attorneys. We cannot,

          7  we cannot take --

          8                 CHAIRPERSON SPIGNER: I understand

          9  that you are understaffed, but under your current

         10  contract with the City you could provide that

         11  service.

         12                 MS. BODDEN: We can provide legal

         13  services, yes, sir.

         14                 CHAIRPERSON SPIGNER: Okay, thank you.

         15                 MS. BODDEN: But we are so

         16  understaffed that there is, you know, we only take

         17  the bare minimum at this stage.

         18                 CHAIRPERSON SPIGNER: I hear your

         19  concerns every time we make the budget.

         20                 MS. BODDEN: Pardon, sir?

         21                 CHAIRPERSON SPIGNER: I hear your

         22  concerns every year at budget time, and this Council

         23  restores money for Legal Aid services that this

         24  Administration has cut.

         25                 MS. BODDEN: Yes, I thank you for that

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            149

          1  COMMITTEE ON HOUSING AND BUILDINGS

          2  but we need more. We need a lot more.

          3                 CHAIRPERSON SPIGNER: I don't doubt

          4  that.

          5                 MR. GOLDBERG: I would also like to

          6  point out, there is more responsibility for this

          7  Council than giving money.

          8                 CHAIRPERSON SPIGNER: She did not

          9  interrupt your testimony, sir. She did not interrupt

         10  your testimony. You and I have talked 1,000 times,

         11  let her finish her testimony and then this young

         12  lady her testimony and then Mr. Michels has a

         13  question for you and whoever else.

         14                 MS. BODDEN: Thank you, sir.

         15                 I think that what all of us are

         16  overlooking here is what the effects of lead

         17  poisoning are, not just on children, but on society

         18  as a whole.

         19                 We are overlooking that children who

         20  are lead poisoned are very likely to develop

         21  learning disabilities, if not mental retardation.

         22  That means that the cost to society for special

         23  education --

         24                 CHAIRPERSON SPIGNER: We concede that.

         25                 MS. BODDEN: -- Are very, very high.
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          2                 So, when you think that, you know, we

          3  are saving money by cutting down on inspectors, by

          4  limiting what landlords have to do in order to make

          5  sure that children don't become lead poisoned, we

          6  are not saving money, it is costing us so much more.

          7  And that is what I wish that you would take into

          8  consideration, and I know that you are saying that

          9  you concede that point, but the fact that you

         10  continue to push this bill indicates to me that you

         11  are not really listening to me, and that you don't

         12  really concede that point.

         13                 MS. GOLDINER: My name is Judith

         14  Goldiner, and I am also with the Legal Aid Society,

         15  as well as both of us are with the United Auto

         16  Workers, which is the union that represents Legal

         17  Aid workers.

         18                 I wanted to thank the Council for the

         19  efforts to restore money to Legal Aid, but I wanted

         20  to clarify that the money that the Council has

         21  restored is not money that we can use, in fact, to

         22  sue the City, that the money that we receive from

         23  the Council is not money we can use to sue the City.

         24  The money that we get from an HPD contract

         25  physically says that we can't use that money to sue
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          2  HPD and the money we get from HRA, Human Resources,

          3  is money that is specifically for a different type

          4  of case, it cannot be brought from an affirmative

          5  case.

          6                 CHAIRPERSON SPIGNER: You do raise

          7  private funds, I have been to some of your dinners

          8  and they were quite well attended by some heavy

          9  hitters. You guys are not short of supporters from

         10  the private sector.

         11                 MS. GOLDINER: We do raise private

         12  funds, but unfortunately the private funds aren't

         13  enough to take on the level of cases --

         14                 CHAIRPERSON SPIGNER: Well, I concede

         15  that as well. I concede that.

         16                 MS. GOLDINER: Okay. But I wanted to

         17  be very clear, although we are very grateful for the

         18  money that the Council gives us, that is not money

         19  that we can use for these Article 78 --

         20                 CHAIRPERSON SPIGNER: Thank you for

         21  that clarification.

         22                 MS. GOLDINER: I just wanted to speak

         23  briefly in opposition to the bill. The Legal Aid

         24  Society opposes this bill because it excludes lead

         25  dust and friction surfaces from definitions of lead
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          2  hazards. It excludes walls and ceilings from the

          3  dust clearance tests, it excludes common areas and

          4  other areas where children become lead poisoned, it

          5  doesn't allow for safe lead abatement in accordance

          6  with regulations of the Department of Health, if the

          7  landlord tries to so-called repair it during a

          8  21-day period.

          9                 We believe the time frames, although

         10  shortened, are still much too long and will allow

         11  children, like the ones that were here today to be

         12  poisoned.

         13                 And lastly, by placing the burden

         14  squarely on the tenant instead of the landlord, who

         15  rents the unit, you are restoring the doctrine of

         16  caveat emptor (phonetic), which is let the buyer

         17  beware, and that is something we cannot afford in

         18  the state. The warranty of habitability I don't

         19  believe should allow such a shifting of the burden,

         20  especially in an area of such vulnerable children

         21  and their parents.

         22                 Thank you for the opportunity to

         23  testify before the Committee today.

         24                 CHAIRPERSON SPIGNER: And we thank you

         25  again to come on such short notice to give
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          2  testimony.

          3                 MR. GOLDBERG: Mr. Chairman, I would

          4  also like to address the point that you made. There

          5  is more than just giving money to Legal Aid and

          6  Legal Service attorneys. There is also the

          7  responsibility to give us the opportunity to advance

          8  our clients' interests.

          9                 I represented as a legal service

         10  attorney the plaintiffs in the NYCCELP versus Koch

         11  lawsuit, from 1985 to 1995. Throughout the course of

         12  that lawsuit, we won every single motion that was

         13  made in that case. Twenty-five motions. There is

         14  probably no court case in the history of New York

         15  City that had more litigation and more motions than

         16  this case, and we won every single one of them. And

         17  now in the new law that you are on the verge of

         18  passing, the tools that we had to bring that lawsuit

         19  have been completely eliminated.

         20                 NYCCELP versus Koch lawsuit and

         21  NYCCELP versus Giuliani lawsuit could never be

         22  brought again. But the interest, our clients were

         23  right, their interests were that their children be

         24  protected from lead poisoning and that the City of

         25  New York fulfill its obligation. That lawsuit will

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            154

          1  COMMITTEE ON HOUSING AND BUILDINGS

          2  never be brought again.

          3                 CHAIRPERSON SPIGNER: Thank you.

          4                 Council Member Stanley Michels, do

          5  you have a question?

          6                 COUNCIL MEMBER MICHELS: Yes.

          7                 Mr. Goldberg, I disagree with you.

          8  Whereas the Health rules are important, HPD rules

          9  are important, what this bill really is, and I think

         10  you will agree with me, it is nothing more or less

         11  than a bill that provides protections which did not

         12  exist before this for the landlords to do what they

         13  are doing. And by that I mean the poor excuse for a

         14  wipe test, the taking of the presumption out of

         15  the-- so we no longer have the lead paint hazard,

         16  can be used as a constructive notice, this has

         17  completely destroyed the rights where it has not

         18  been done ever before in any part of the Housing and

         19  Maintenance Code. We are now picking on minority

         20  children, they are going to be treated differently,

         21  they are now second class citizens. We are going

         22  back to where we were.

         23                 We are saying you don't have the same

         24  rights as other citizens to sue the City and to sue

         25  landlords as a result of this.
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          2                 Do you disagree?

          3                 MR. GOLDBERG: No, I don't. I agree

          4  with you 100 percent. We cannot lose sight of the

          5  orientation that I and my colleagues in Legal

          6  Services and Legal Aid had when we prosecuted this

          7  case against the City of New York, and that was to

          8  prevent children from becoming lead poisoned. And

          9  without a lead poisoned child, you will never have a

         10  lawsuit. And the landlords can't see that, that it

         11  is in their interest, to take the measures that are

         12  necessary to protect the children in their buildings

         13  from being lead poisoned, then they should have to

         14  face the consequences.

         15                 And the consequences, the Court in

         16  Juarez said, the consequences are that one day they

         17  may -- if the child is lead poisoned and the case is

         18  brought to court, the landlord will have the

         19  opportunity to show that he acted reasonably.

         20                 COUNCIL MEMBER MICHELS: That is the

         21  basis of the Juarez case. That is standard

         22  reasonable conduct. But the fact of the matter is,

         23  when you have a lead poisoned child, you don't

         24  discover that until months after the child has been

         25  poisoned.
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          2                 MR. GOLDBERG: That's absolutely

          3  correct.

          4                 COUNCIL MEMBER MICHELS: So how in the

          5  world are you going to ever prove that the landlord

          6  actually knew that at the time the child was

          7  poisoned that he had leaded paint and that child was

          8  poisoned from that?

          9                 MR. GOLDBERG: Under this bill he has

         10  to have actual knowledge, and the landlords don't

         11  test their paint. In fact, attorneys instruct them

         12  not to test their paint. The only time paint is ever

         13  tested in the City is after a child is lead

         14  poisoned. Which means that the landlord is entitled

         15  to one lead poisoned child in every unit.

         16                 COUNCIL MEMBER MICHELS: We did away

         17  with the principle under the law that every dog is

         18  entitled to one bite.

         19                 MR. GOLDBERG: Yes.

         20                 COUNCIL MEMBER MICHELS: But we

         21  certainly are not doing it here. We are saying that

         22  no matter how many bites the landlord is entitled to

         23  protection.

         24                 Thank you very much. We are not even

         25  treating the children as good as the dogs.
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          2                 MR. GOLDBERG: Thank you.

          3                 CHAIRPERSON SPIGNER: Thank you.

          4  Gentlemen, ladies.

          5                 Maureen Silverman, Matthew Chachere

          6  and Suzanne Mattei.

          7                 Okay, gentlemen, ladies, identify

          8  yourself and please begin.

          9                 MR. CHACHERE: My name is Matthew

         10  Chachere. I am a staff attorney at Northern

         11  Manhattan Improvement Corporation, Legal Services in

         12  Washington Heights, and in that capacity we serve as

         13  counsel to the plaintiffs in the NYCCELP versus

         14  Giuliani class action lawsuit.

         15                 I testified extensively on Monday, I

         16  am not going to repeat all of that testimony. I will

         17  assume that the Committee members have that

         18  testimony which I made copies of, but I wanted again

         19  to clarify a couple of things.

         20                 First of all, the lawsuit. This

         21  lawsuit was commenced in 1985, and it concerned the

         22  failure to do timely, adequate and complete

         23  enforcement of the existing laws.

         24                 The City has been the subject of

         25  numerous orders in this case, beginning in 1989. In
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          2  fact, the existence of the present Health Code

          3  regulations about safe abatement, is completely a

          4  result of our work and an order in this case.

          5                 The City was ruled in 1991 to be in

          6  contempt of court for its failure to enforce the law

          7  for timely enforcement. That order and that contempt

          8  order has been pending all the way since then, and I

          9  want everybody on this Committee to understand that

         10  there is nothing new that has suddenly occurred that

         11  is impelling this Committee and the City Council to

         12  take sudden hasty action to do something by June

         13  30th, that is a fiction and I cannot repeat that

         14  strongly enough.

         15                 The City has already been held in

         16  contempt of court. The City has been paying fines

         17  for its contempt of court, and it is not a lot of

         18  money, it is a couple of thousand dollars a month.

         19  That's it.

         20                 The Plaintiffs voluntarily offered to

         21  stay all proceedings in this case in January so that

         22  this Council could engage in the most careful

         23  contemplation and deliberation of measures to

         24  protect the children in whatever legislation it

         25  crafted.
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          2                 We extended that offer at the end of

          3  April to the end of May. At the end of May when the

          4  City asked us for more time they said we offer to

          5  extend it to the middle of October, the City refused

          6  that offer.

          7                 So, what would happen on June 30th if

          8  this Council did not enact new legislation? And

          9  again, I want to clarify, the court did not order

         10  the Council to issue new legislation, what would

         11  happen? It is very simple. If the City doesn't want

         12  to take us up on our offer to stay the case further,

         13  then they just have to go back to paying the

         14  contempt fines that they were paying up to the end

         15  of December, two and a half thousand, three-thousand

         16  dollars a month, that's it.

         17                 It is not like all of a sudden they

         18  are going to be in a new contempt decision, there

         19  have already been adjudged in contempt by the court,

         20  nothing happens on June 30th. And if something were

         21  to happen, we again stand willing to say we will

         22  step back from the abyss here. It is a manufactured

         23  crisis.

         24                 For the last few years, the City of

         25  New York Administration was content not to obey
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          2  those orders, never asked the Council to help it out

          3  of its jam, all of a sudden they are coming and

          4  saying we are stuck all of a sudden. You have to do

          5  something to get us out of the jam. Well, you don't.

          6  It is their fault. They could take up our offer

          7  right now and say we would like some more time,

          8  okay?

          9                 It is a false crisis, and I urge you

         10  not to be hoodwinked into thinking that something

         11  happens at the end of next Wednesday that impelled

         12  you to take action on a bill that was released on

         13  Friday and had a hearing the next business day.

         14                 Number two, this bill reverses,

         15  essentially, as my colleague Mr. Goldberg testified,

         16  everything that has been achieved over the last few

         17  years to protect children from lead paint poison,

         18  and one of them in particular was the Juarez

         19  decision. And the Juarez decision was extremely

         20  important.

         21                 In fact, it was so important that a

         22  majority of the members of the City Council who were

         23  on the Council at that time, joined with us, the

         24  Coalition, in a friend of the court brief to New

         25  York's highest court, the Court of Appeals, urging
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          2  that the Court of Appeals understand that it is

          3  landlords' obligations to know the conditions in

          4  their building.

          5                 CHAIRPERSON SPIGNER: Sir, will you

          6  conclude? We have a number of others.

          7                 MR. CHACHERE: I will.

          8                 It is already in the existing law,

          9  the obligation of landlords to know the conditions.

         10                 You don't need the provisions in this

         11  bill to require landlords to do one inspection a

         12  year, they are already under the law required to

         13  know what the conditions are. So, what does this

         14  bill do? It basically scraps the Juarez decision. It

         15  says a landlord can walk in, look around, say I

         16  don't see any peeling paint and that's it. It

         17  ignores all of the possible hazards from friction

         18  surfaces, which is the federal definition of a lead

         19  hazard, it doesn't require to be put into writing,

         20  so the tenant knows what the landlord is claiming

         21  they saw. It doesn't require anything. And then what

         22  happens? The landlord is home free unless the tenant

         23  happens to put a notice to the landlord that the

         24  tenant knows about a lead hazard. So, it shifts it

         25  completely to the tenant to make sure their home is
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          2  safe, okay?

          3                 It never, however, does this bill

          4  tell the tenant that it is their responsibility to

          5  tell the landlord. It only tells them when they find

          6  out their kid is poisoned and they attempt to sue,

          7  they say, well, you never told the landlord. But it

          8  not only affects civil remedies, if a child is

          9  poisoned, as I read this bill, it also would

         10  prohibit the City from taking an enforcement action

         11  against the landlord if the tenant had failed to

         12  complain to the landlord first. That is how that

         13  provision works. It says it is a defense, if there

         14  is an action brought for civil penalties for

         15  violation of this law that the tenant didn't inform

         16  the landlord.

         17                 So, even if the City places the

         18  violation, the landlord is home free because they

         19  say the tenant never told us about it, okay?

         20                 So, I think you have to scrap that

         21  entire provision. It is not necessary.

         22                 Third, the Department of Health

         23  orders. I heard this discussion earlier about the

         24  change in Section 2126, under the existing scheme,

         25  if a landlord in a one or two-family dwelling where
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          2  a child is already poisoned failed to repair that

          3  building, in response to a Health Code order, the

          4  Health Department right now is required to certify

          5  to HPD and HPD has a time frame of 18 days to fix

          6  that building, because you have got a building where

          7  a child has already been poisoned.

          8                 This change, for no reason that I can

          9  figure out, takes away that time frame. There is no

         10  provision whatsoever any more to get HPD to fix that

         11  building if you have got a poisoned kid. At all. I

         12  don't see how that poisons children.

         13                 And last, I heard a comment that

         14  there is Section 17-145 -- there is no time frame

         15  for that. There is no time limit.

         16                 CHAIRPERSON SPIGNER: Sir, others need

         17  to testify, and as you stated, you testified.

         18                 MR. CHACHERE: Okay, I know, but there

         19  are some points. Okay, let's talk about these dust

         20  tests. The dust tests that were put in, we talked

         21  about self certification, let's talk about these

         22  dust tests. There is no independent person taking

         23  the dust test, that is contrary to the testimony of

         24  every expert. And then once they have taken the dust

         25  test, what does this law say we have to do with it?
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          2  Do they have to give it to HPD? No. Do they have to

          3  give it to the tenant? No. What do they do with it?

          4  Does it have to be in writing? No. What are they

          5  supposed to do with it?

          6                 Well, if I were representing a

          7  landlord, I would say take the dust test and

          8  immediately flush it down the toilet because you

          9  don't want anybody to know what the results of that

         10  test are, and you are not required to under the law

         11  give those dust tests to anybody on the planet, so

         12  why do it? There are no requirements. There are not

         13  even any numbers in this saying what the test

         14  results have to come up to. What are the clearance

         15  numbers? There are none. Maybe it will show a

         16  million parts per cubic foot but there are no

         17  requirements in here as to what the clearance levels

         18  are.

         19                 Let's talk for one second about the

         20  safety regulations, which are the product --

         21                 CHAIRPERSON SPIGNER: I am not going

         22  to give you all day.

         23                 MR. CHACHERE: Fine. I am almost done.

         24                 CHAIRPERSON SPIGNER: You are very

         25  skillful, but please try to conclude.
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          2                 MR. CHACHERE: Okay. Let me just point

          3  even to just one example of provision in the current

          4  Health Code that protects children and this was put

          5  in place by the Board of Health.

          6                 "Forced air systems within room must

          7  be turned off and covered with two layers of 6 mil

          8  polyethylene and tape to prevent dispersal of dust

          9  to other rooms."

         10                 That is not in this bill anymore. I

         11  challenge you to explain why that is not necessary

         12  anymore. I think if the Board of Health thought that

         13  was necessary, why is the Committee taking it out,

         14  under what basis.

         15                 Fifth, the time frames in this bill

         16  for enforcement, let's add up the numbers, okay?

         17  Let's say all the way from when someone makes a

         18  complaint about lead paint to when the end of the

         19  process is finished, and here is what it all adds up

         20  to.

         21                 First, ten to 15 days to respond to a

         22  complaint. Then, 20 days for issuance of a

         23  violation. Then 21 days for correction by the

         24  landlord. It could be extended by another 45 days.

         25  Then five days to mail the certification. Then 30
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          2  days for HPD to reinspect. Then 30 days after that

          3  for HPD to mail a notice of invalid certification.

          4  Then 60 days for HPD to correct. What does that add

          5  up to? It's 171 days at a minimum, and 226 days at a

          6  maximum - that doesn't protect children.

          7                 CHAIRPERSON SPIGNER: I wish you could

          8  substitute the abra cadabra rule for that, but I

          9  think good and logical explanations have been given

         10  for each one of those time frames.

         11                 MR. CHACHERE: It doesn't protect

         12  children to wait a half a year, in the life of a

         13  one-year-old child a month is too long, a half a

         14  year is ridiculous. The child is going to be

         15  poisoned.

         16                 CHAIRPERSON SPIGNER: All of those are

         17  outside numbers. Do you know what I mean by outside

         18  numbers?

         19                 MR. CHACHERE: Yes. And I understand,

         20  as an attorney who has fought for years to get

         21  enforcement, the outside numbers are the only thing

         22  that ever matters, because before that you can never

         23  force them to comply with it. And if that is the

         24  outside number, it is never going to happen before

         25  that.
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          2                 So, I ask you in conclusion, as I

          3  read this bill, and there is a whole section, 2056.3

          4  which is titled ludicrously "The owners obligation

          5  to inspect and correct", and it goes on for four

          6  pages about defenses landlords have if a child is

          7  poisoned. And that is what this bill is.

          8                 And I have to say that if the

          9  landlords thought, and if the City Council thought

         10  that this law protects children, I really have to

         11  ask, why is it that you spend so much ink writing

         12  page after page of protections for landlords from

         13  liability if kids are poisoned?

         14                 If you want to avoid liability, you

         15  don't poison children, it is that simple.

         16                 CHAIRPERSON SPIGNER: Thank you.

         17                 Next.

         18                 MS. MATTEI: Thank you. My name is

         19  Suzanne Mattei, I am Public Policy Director for the

         20  New York State Trial Lawyers Association. With me

         21  today are Jeff Lichtman and Judy Keenan from our

         22  Lead Litigation Task Force.

         23                 CHAIRPERSON SPIGNER: This is the same

         24  group that testified two days ago, right?

         25                 MS. MATTEI: That's right.
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          2                 CHAIRPERSON SPIGNER: Okay.

          3                 MS. MATTEI: And we are here to say a

          4  couple of things.

          5                 First of all, it is important for

          6  every member of this Committee to understand that if

          7  you vote in favor of this bill, you will take away

          8  rights of lead poisoned children to bring civil

          9  actions against their landlords or the City for the

         10  lifelong harm they have suffered, all right? Those

         11  provisions, the provisions that we raised last time,

         12  they are all still there in the bill. The bill still

         13  erases the provision putting all landlords on notice

         14  that peeling paint in pre-1960 multiple dwellings

         15  with very young children constitutes a lead paint

         16  hazard for the purposes of civil liability. It still

         17  limits this rebuttable presumption to HPD

         18  enforcement, and we have provided for you in the

         19  past in testimony lists of cases that have been

         20  dismissed for lack of notice. It is still there in

         21  the bill.

         22                 The bill still creates an impossible

         23  and irrational burden of proof for plaintiffs,

         24  requiring that the landlord have actual, not

         25  constructed, or imputed knowledge of the presence of
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          2  a young child in the apartment, forcing the court to

          3  become a mindreader, essentially.

          4                 The bill still declares that the only

          5  remedy against the City for failure to carry out its

          6  duties under the law is an Article 78 action, even

          7  if it is failure to act properly, causes a child

          8  with whom it has a special relationship to become

          9  poisoned. And here I want to quote from a release by

         10  Judy Keenan of our Committee: The Giuliani/Vallone

         11  City and landlord protection act unfairly immunizes

         12  the City from lawsuits for negligence and bad acts

         13  at the expense of innocent children.

         14                 Under the bill, the only remedy

         15  against the City of New York for its failure to

         16  perform any regulatory duty with regard to lead

         17  paint houses will be a special proceeding under

         18  Article 78 of the Civil practice law and rules or

         19  proceeding by a tenant under the Administrative Code

         20  of the City of New York.

         21                 It is unconscionable at a time when

         22  the federal and state governments have emasculated

         23  legal service programs for the poor, to provide that

         24  the sole remedy against the City is such a

         25  proceeding, it is a complex, time sensitive remedy,
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          2  it offers no compensation for the lifelong injuries

          3  suffered by lead-poisoned children. It does nothing

          4  but possibly require the city as a landlord to abate

          5  a lead hazard in its own buildings, or to require

          6  the City to tell the private landlords to abate a

          7  lead paint hazard in the building.

          8                 All right, none of these remedies

          9  holds the City accountable to a lead-poisoned child

         10  who will suffer a lifetime of brain damage and

         11  health problems due to the negligence of the City.

         12                 Now, since Monday's hearing a

         13  question came up about whether or not children's

         14  rights to civil justice are protected by the

         15  warranty of habitability under the Real Property

         16  Law. And it is very frustrating, you know, a lie

         17  gets around the world ten times while truth is still

         18  putting on its shoes and we haven't been given much

         19  time to get shoes put back on in this proceeding.

         20                 But several leading cases hold that

         21  the warranty of habitability does not apply to civil

         22  actions for harm, for the harm that a child has

         23  suffered. So, if a child needs help to pay for

         24  special health care, educational assistance,

         25  vocational training or other assistance to help cope
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          2  with the loss of intelligence, the loss of learning

          3  ability, the behavioral problems caused by lead

          4  poisoning. Or the whole issue of lost income. I

          5  mean, let's not even get into lost human potential,

          6  just statutory provisions, does not apply, all

          7  right? The measure of damages for breach of warranty

          8  of habitability clause, it's a tenant remedy, it's

          9  limited to the difference between the rent reserved

         10  in the lease and the fair market rental during the

         11  period of the breach.

         12                 The follow-up question was, well,

         13  what about common law negligence actions based on

         14  habitability? And the answer is, negligence actions

         15  based on habitability are not a remedy for

         16  lead-poisoned children in New York State without the

         17  existence of the presumption.

         18                 And I am going to turn it over here

         19  just quickly to Judy Keenan to elucidate on that,

         20  just to make sure that you all understand what the

         21  law is?

         22                 MS. KEENAN: In every single case

         23  where Local Law 1 does not apply --

         24                 CHAIRPERSON SPIGNER: Can you identify

         25  yourself for the record.
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          2                 MS. KEENAN: My name is Judy Keenan. I

          3  live in the Bronx, and I am an attorney that

          4  represents lead-poisoned children.

          5                 In every single case that is being

          6  brought against a negligent landlord for lead

          7  poisoning, where Local Law 1 does not apply, and I

          8  am talking about the one and two-family homes within

          9  the City of New York, or multiple dwellings or one

         10  and two-family homes outside of the City of New

         11  York, the courts have dismissed every single case

         12  because the plaintiff has been unable to prove

         13  before the child has been lead poisoned, that the

         14  landlord knew that the paint contained lead.

         15                 The courts upheld that even if

         16  plaintiff proved that the landlord actually knew

         17  that there was a child living in the apartment, even

         18  if the plaintiffs proved that the landlord actually

         19  knew that there was peeling paint in the apartment,

         20  even if the plaintiff alleged a violation of a

         21  multiple dwelling law, or other local ordinances

         22  that don't contain the presumption, even if

         23  plaintiffs established proof about the widespread

         24  publicity that landlords should know that all of

         25  their buildings contain lead, the courts have
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          2  dismissed the lawsuit because the child hadn't

          3  already been poisoned. And that has happened in

          4  every single case that has gone up on appeal in the

          5  2nd department, the 3rd department and the 4th

          6  department. The 1st department has not yet ruled on

          7  the issue.

          8                 So it is a very, very bad situation,

          9  we have alleged breach of warranty of habitability,

         10  those claims have been dismissed in lead poisoning

         11  cases.

         12                 MS. MATTEI: So, it's important to

         13  understand what you do, if this bill passed you are

         14  disenfranchising, you are essentially

         15  disenfranchising minority children in this City,

         16  they are mostly one and two and three-year-olds that

         17  are victims of lead poisoning, they are

         18  overwhelmingly minority and you are taking away

         19  their right to go to court, that is what is

         20  happening in this bill. And it is very important not

         21  to mistake that.

         22                 If you vote in favor of this bill,

         23  that is what you are doing and we have had many

         24  members of our lead litigation committee look at

         25  this bill and they are all in agreement on this
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          2  point.

          3                 CHAIRPERSON SPIGNER: Thank you. Point

          4  made.

          5                 MR. LICHTMAN: Hello, Mr. Spigner. We

          6  met, I think it was two days ago.

          7                 CHAIRPERSON SPIGNER: Two days ago.

          8                 MR. LICHTMAN: My name is Jeffrey

          9  Lichtman. I am associated with the firm of Troman

         10  Glazer and Lichtman, we are plaintiffs lawyers and I

         11  am a member of the New York State Trial Lawyers

         12  Association.

         13                 You have had eloquent speakers before

         14  me that don't try cases and I think have educated

         15  this body very well. And typically what I do is ask

         16  questions, and I am going to ask one, and if it is

         17  not answered then I will make my comment.

         18                 But to anyone who sits there, do you

         19  understand fully and completely that by using the

         20  words solely for the purposes of this article, you

         21  are effectively telling the multitude of children in

         22  this City that are lead poisoned now, who have not

         23  commenced lawsuits, who will be lead poisoned

         24  tomorrow and the next day who have not commenced

         25  lawsuits that they will be unable to have access to
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          2  the court system to be compensated for their losses,

          3  and their losses are extreme. Many of these children

          4  will never graduate from the 6th grade on time, they

          5  will never graduate from high school on time, if

          6  they in fact graduate from high school. It is

          7  unlikely that these lead poisoned children are going

          8  to go to college. Do you understand the

          9  ramifications of what the society is going to have

         10  to bear to support and maintain these lead poisoned

         11  children in the present and well into the future.

         12  You are going to take a way a sword that has worked

         13  very effectively over the last ten years in this

         14  City. There is not a trial lawyer, whether on the

         15  defense bar or plaintiffs bar that will tell you

         16  that lead paint cases are on the rise. Lead paint

         17  cases are on the decline. Landlords have woken up.

         18  They have faced the DOH regulations that are in

         19  place. They face notice of claim when it comes to

         20  the City and HPD. The filing of a summons and

         21  complaint is in their mind all the time. It is in

         22  their insurer's minds all the time. They are well

         23  educated, landlords and insurance companies. You are

         24  going to take away a very effective weapon.

         25                 COUNCIL MEMBER OGNIBENE: Do I
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          2  understand now most landlords can't get insurance

          3  coverage for lead paint injuries?

          4                 MR. LICHTMAN: There are many insurers

          5  in this state that sought refuge from the Department

          6  of Insurance and were able to get an exclusion that

          7  goes into many policies, but landlords can in fact

          8  get coverage and can get --

          9                 COUNCIL MEMBER OGNIBENE: When you

         10  recover a judgment, who is the judgment recoverable

         11  against? Who do you usually recover the judgment

         12  from?

         13                 MR. LICHTMAN: The insurance company.

         14                 COUNCIL MEMBER OGNIBENE: And if it is

         15  not an insurance company?

         16                 MR. LICHTMAN: Well, unfortunately, if

         17  you have a landlord that is uninsured --

         18                 COUNCIL MEMBER OGNIBENE: Suppose you

         19  have a landlord that is uninsured and really

         20  basically is borderline?

         21                 MR. LICHTMAN: Well, the classic

         22  example is that you have a landlord who owns one or

         23  two buildings, they are highly mortgaged, they don't

         24  have coverage and my judgment isn't worth the paper

         25  it is printed on.
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          2                 COUNCIL MEMBER OGNIBENE: Don't you

          3  get a judgment against the City too?

          4                 MR. LICHTMAN: No.

          5                 COUNCIL MEMBER OGNIBENE: Is the City

          6  a party to the action?

          7                 MR. LICHTMAN: No.

          8                 COUNCIL MEMBER OGNIBENE: All right.

          9                 MR. LICHTMAN: The City is a party to

         10  an action wherein the City is a landlord, and they

         11  are held to the same degree of the reasonable

         12  standard that any other landlord would be.

         13                 COUNCIL MEMBER OGNIBENE: And how do

         14  you collect a judgment?

         15                 MR. LICHTMAN: Against the City? Mr.

         16  Hevesi writes a check.

         17                 COUNCIL MEMBER OGNIBENE: Okay. And

         18  how do you get a judgment against the landlord who

         19  really has not other asset but this mortgage?

         20                 MR. LICHTMAN: We don't. A judgment,

         21  it is a piece of paper, we don't collect. It's that

         22  simple.

         23                 Right now there are thoughtful

         24  members of the community that are envisioning a

         25  Motor Vehicle Accident Indemnification Corporation
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          2  type bill that relates to uninsured landlords. I

          3  don't know if you are familiar with MVAIC, but that

          4   --

          5                 COUNCIL MEMBER OGNIBENE: No.

          6                 MR. LICHTMAN: Okay. So, we can do the

          7  job because the insurers are ready to pay, the

          8  problem is that there is an agenda here to limit the

          9  liability of the City of New York as a landlord, and

         10  that quite clearly is what this bill is about.

         11  Because there isn't a knowledgeable person, whether

         12  for this bill or against this bill, that recognizes

         13  all of its serious deficiencies about protecting

         14  children. It doesn't. It's a paint bill. All this

         15  bill does is tell a landlord, go in look at peeling

         16  paint and paint it. It doesn't provide any of the

         17  rules and regulations that heretofore have been

         18  either passed by this Council or by the Department

         19  of Health.

         20                 CHAIRPERSON SPIGNER: No, quite the

         21  contrary. It does require a specific procedure for

         22  addressing peeling paint in the pre-60 with a child

         23  under six.

         24                 MR. LICHTMAN: With all due respect,

         25  Mr. Spigner, this bill, all it tells a landlord to
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          2  do is paint cracked paint. And the wipe is also a

          3  joke. There is no accountability. This bill takes

          4  away any real accountability and I don't believe

          5  that any of you who have children or grandchildren,

          6  or have had the displeasure of seeing a child that

          7  is poisoned by this lethal ominous, insidious

          8  preventable condition, it is terrible what this

          9  piece of paper is, these pages.

         10                 COUNCIL MEMBER OGNIBENE: Let me ask

         11  one more question over here. We have been told by

         12  experts that one of the best ways to eliminate the

         13  lead dust hazard is to mop down the floors with a

         14  mop and soapy water and take the windowsills and

         15  make sure they are thoroughly cleaned and also

         16  around the door jams, and that would be a very

         17  effective method of abating the lead-based lead dust

         18  hazard.

         19                 MR. LICHTMAN: I know the New York

         20  Post thinks that Mrs. Rodriguez and Mr. Baddle don't

         21  know how to clean their homes. That is not the

         22  issue.

         23                 COUNCIL MEMBER OGNIBENE: I didn't ask

         24  you that question, I asked you --

         25                 MR. LICHTMAN: Yes, you did. You asked
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          2  me whether or not these people should clean.

          3                 COUNCIL MEMBER OGNIBENE: No, I asked

          4  you whether that was an effective method of abating

          5  lead dust.

          6                 MR. LICHTMAN: Of course it is not. We

          7  know it is not. You want to have that discussion? I

          8  mean, you are far more civilized, intelligent than

          9  that.

         10                 COUNCIL MEMBER OGNIBENE: I want you

         11  to answer the question that I asked you.

         12                 MR. LICHTMAN: No, it won't do it.

         13                 COUNCIL MEMBER OGNIBENE: It won't do

         14  it. That is your opinion that it doesn't.

         15                 MS. MATTEI: I will go into just a

         16  little detail on what is required right now.

         17                 The Department of Health regulations

         18  were just, they just went through a redrafting in

         19  1996. I was involved in the hearings on the first

         20  draft of regulations and the second draft of

         21  regulations, I am pretty familiar with it. And the

         22  clean up standards that they required, after you do

         23  the work and you try to do the work as safely as

         24  possible to minimize the dust, and there are many

         25  requirements in the regulations that do that, and I
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          2  will get to one of those just in a second.

          3                 But when you are done cleaning up,

          4  you have to do three things, I mean when you are

          5  done with the work, after you have scraped all of

          6  the paint, you repainted, what do you have to do?

          7  You have to do a clean-up, which is that you have to

          8  HEPA-vac once, wash with detergent once, then

          9  HEPA-vac again, okay? That is what they required.

         10                 There was pressure not to include

         11  that in the regulations and the first draft of the

         12  regulations didn't require all three of those steps.

         13  In their final draft they did after looking at all

         14  of the evidence. Those regulations also require that

         15  you wait an hour after you have done your work

         16  practices so that the dust that is in the air with

         17  settle before you do the clean up, all right? That

         18  is in the regulations, it is not in this bill. I

         19  guess they think maybe the lead dust that is in the

         20  air will just disappear. In fact, it will land on

         21  the floor and if you don't wait an hour you are not

         22  being careful enough.

         23                 Then finally, you are supposed to do

         24  the clean-up, which is four dust wipe samples, a

         25  window well, a windowsill, a floor in the abatement

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            182

          1  COMMITTEE ON HOUSING AND BUILDINGS

          2  area and the floor outside. Okay, four dust wipe

          3  samples. And this is after you have done all of the

          4  careful work practices, like two layer of

          5  polyethylene everything that is in these regulations

          6  is there for a reason. When you are done ideally you

          7  are done, but under these regulations you have

          8  sloppier work practices, and sloppier dust wipe

          9  testing, you only have to do one sample.

         10                 CHAIRPERSON SPIGNER: Council Member

         11  Michels.

         12                 MS. MATTEI: And if you don't correct

         13  the hazards, you know not just the peeling paint,

         14  but also the friction surfaces, it doesn't matter if

         15  you cleaned your apartment. Every single day when

         16  you open and shut that door, you open and shut the

         17  window, the friction is going to create more dust.

         18  So, the abatement work has to be thorough or you are

         19  not doing your job, you are not minimizing the dust,

         20  you are not protecting the children.

         21                 CHAIRPERSON SPIGNER: Thank you.

         22                 Council Member Quinn.

         23                 COUNCIL MEMBER QUINN: I just wanted

         24  to ask a couple more questions along the same lines

         25  that you have been talking about.
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          2                 A clean-up that doesn't require, a

          3  clean-up that doesn't have the HEPA-vac component,

          4  how effective is that? Well, I have a follow-up

          5  question, but how effective is that?

          6                 MS. MATTEI: Lead dust particles are

          7  so small, they go right through a regular vacuum

          8  filter and they blow right out the back. You can't

          9  pick up lead dust particles, you can pick up lead

         10  dust chips. Excuse me. You can pick up chips of

         11  paint, but you can't pick up lead dust with an

         12  ordinary vacuum cleaner.

         13                 MS. KEENAN: The problem is that if

         14  you only have somebody mopping, it's like, you know,

         15  you clean a dirty floor with the same water and you

         16  spread it all around again. You need to use both to

         17  get the maximum amount of dust out.

         18                 MS. MATTEI: Everything is in there

         19  for a reason. If you go back and say, look, at the

         20  sloppy standards here, it says you only need to lay

         21  down some kind of plastic, and only one layer of

         22  plastic, they don't say two. But the Department of

         23  Health safety regulations say two, and there is a

         24  reason for that.

         25                 In fact, I am aware of NYCHA, the
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          2  Housing Authority, they did their own pilot lead

          3  abatement program back in 1994 to look at what

          4  worked and what didn't. Their consultants told them

          5  one layer of plastic is not enough, it gets

          6  compromised. In fact, and I can quote from the

          7  letter, the only layer of plastic most of the times

          8  was cut allowing lead dust to settle on the

          9  unprotected floor, and that is a letter from Cam

         10  Consultants to the NYCHA Project Manager from 1994.

         11  Everything that is in these regulations is there for

         12  a reason, so you are weakening the work practices,

         13  the dust wipe sample is only one square foot. You

         14  have got to do every piece of it or it is a mess.

         15                 COUNCIL MEMBER QUINN: I just want to

         16  ask another question, I am sorry.

         17                 As it relates to the plastic, not in

         18  the bill but in the regulations, what requirements

         19  are there for how you -- I am thinking about the

         20  corners, you know what I mean? And I am thinking

         21  about the wall, and I am thinking about --

         22                 MS. MATTEI: Right. You have to tape

         23  it down so that you have a dust barrier. It has got

         24  to be waterproof tape because you are misting. If

         25  you don't use waterproof tape it is going to come
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          2  off the floor when you are using the mist to scrape

          3  off the paint and minimize dust, and it is supposed

          4  to go up the side of the wall, because if you just

          5  tape it flat on the floor and, again, it comes loose

          6  -- you have people walking on this stuff with work

          7  boots, they are using ladders, you know, all of

          8  these things are here for a reason and it is backed

          9  up, ultimately, the requirement, this is how you are

         10  supposed to do it to do it right, that sets the

         11  reasonable standard, the landlord is supposed to do

         12  what he is supposed to do reasonably, and then you

         13  back that up with liability, fear of liability, all

         14  right? You take away the right to sue, the

         15  motivation to follow those regulations is almost

         16  non-existent, all right?

         17                 COUNCIL MEMBER QUINN: I apologize for

         18  not knowing, the --

         19                 MS. MATTEI: It's all right.

         20                 COUNCIL MEMBER QUINN: The requirement

         21  of the waterproofed tape, creating kind of a

         22  corner-type thing to tape up the wall, et cetera, is

         23  that in the legislation we are --

         24                 MS. MATTEI: No, no.

         25                 COUNCIL MEMBER QUINN: It's  not.
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          2                 MS. MATTEI: It is only in the

          3  Department of Health regulations. It is not in the

          4  legislation. They don't have those specific

          5  instructions, and if you don't give specific

          6  instructions, they don't know how to do it.

          7                 COUNCIL MEMBER QUINN: So our bill

          8  says something to the effect of, you know, shall

          9  affix?

         10                 MS. MATTEI: All it says is that you

         11  have to cover with plastic. It doesn't say how much

         12  plastic, it doesn't say you have to take it down.

         13                 CHAIRPERSON SPIGNER: Council Member

         14  Freed has a question.

         15                 COUNCIL MEMBER QUINN: Thank you.

         16                 COUNCIL MEMBER FREED: Thank you.

         17                 One of the questions I had asked the

         18  various counsels and people working on this bill

         19  earlier, was the question about liability, as I

         20  said, and I have heard it several times, that what

         21  this document does is basically isolate both the

         22  City and the landlords from liability. What I was

         23  told was, to put it politely, no, that is a

         24  misstatement of that.

         25                 So, could you just, because I am
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          2  looking at this, and I know what I think as a

          3  formerly practicing attorney, could you just like go

          4  through the steps as to why -- first tell me if you

          5  agree or disagree with that statement and if you

          6  believe that this isolates the landlords liability,

          7  could you specifically tell me how it does that?

          8                 MS. MATTEI: I am going to turn this

          9  over to the experienced litigators who have handled

         10  hundreds of cases.

         11                 COUNCIL MEMBER FREED: Thank you.

         12                 MR. LICHTMAN: Yes.

         13                 CHAIRPERSON SPIGNER: All right,

         14  listen --

         15                 MR. LICHTMAN: I am going to make it

         16  short, I promise.

         17                 CHAIRPERSON SPIGNER: You are going to

         18  have to make it short. We have argued this exact

         19  issue two days ago, and the exact dialogue occurred,

         20  and it really serves no real purpose.

         21                 MS. MATTEI: We will be really, really

         22  quick.

         23                 MR. LICHTMAN: The only purpose it

         24  serves I guess is to answer a question that a

         25  Council member has to be educated. I think that is
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          2  part of why we are here. There is no question, we

          3  are happy to stand up and walk down, Mr. Speaker. If

          4  there is a question, we are happy to answer.

          5                 CHAIRPERSON SPIGNER: I know, but if

          6  you will ask the question reasonably and answer it

          7  reasonably, but let's not get into a filibuster or

          8  whatever --

          9                 MR. LICHTMAN: It seems like a

         10  perfectly reasonable question.

         11                 COUNCIL MEMBER FREED: I was just told

         12  by someone up here that it is a misstatement, that

         13  this does not isolate the landlord from liability

         14  that he is still liable.

         15                 They just said the opposite, so I

         16  would like them to show me --

         17                 MR. LICHTMAN: Maybe I will cut it

         18  short.

         19                 Maybe Mr. Spigner, or your colleague

         20  to your right, can answer the question, and educate

         21  the plaintiffs' bar as to how under the terms of

         22  this statute we are going to be able to bring a

         23  lawsuit.

         24                 COUNCIL MEMBER OGNIBENE: Using the

         25  same level of proof that you would in any other
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          2  tortous --

          3                 MR. LICHTMAN: Absolutely.

          4                 Now you tell me how I can do that

          5  with the terms of this bill.

          6                 COUNCIL MEMBER OGNIBENE: Well, I hope

          7  you are more qualified as a plaintiff's attorney to

          8  do that. You are the expert in that, you are going

          9  to have to prove your case the way you would have to

         10  prove other cases.

         11                 MR. LICHTMAN: Then I guess I am

         12  relying on the statute --

         13                 COUNCIL MEMBER FREED: Gentlemen, may

         14  I -- excuse me. I had a valid --

         15                 COUNCIL MEMBER OGNIBENE: And I hope

         16  you can develop the type of confidence to do that.

         17                 MR. LICHTMAN: I am going to. I am

         18  going to give you the instance to why I can't.

         19                 COUNCIL MEMBER FREED: All right,

         20  gentlemen, I didn't ask the question to have the two

         21  of you get into a debate. I would just like for you

         22  to lay out, if your position is that this isolated

         23  landlords from liability, just tell me where in the

         24  bill and what it specifically says that isolates

         25  them from liability.

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            190

          1  COMMITTEE ON HOUSING AND BUILDINGS

          2                 MR. LICHTMAN: The first basic step in

          3  proving a case against a landlord, for a defective

          4  condition, is to establish that the landlord

          5  actually knew about the condition, or in the

          6  exercise of reasonable care, should have discovered

          7  the condition. And whether we are talking about

          8  peeling paint or a broken step in a common hallway,

          9  or a --

         10                 COUNCIL MEMBER OGNIBENE: Or a

         11  pothole.

         12                 MR. LICHTMAN: A pothole is not a

         13  landlord's obligation, it is the City's, but you are

         14  going to get me off track and it is going to take a

         15  lot longer.

         16                 COUNCIL MEMBER FREED: It's a valid

         17  question, I just want a straightforward answer.

         18                 MR. LICHTMAN: And that is what I am

         19  giving you.

         20                 So, we have to prove actual notice or

         21  constructive notice.

         22                 COUNCIL MEMBER FREED: Do you have

         23  constructive notice under this bill?

         24                 MR. LICHTMAN: No. Constructive notice

         25  has been eliminated. And for those of you who do not
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          2  understand, constructive notice means that a

          3  condition existed for such an unreasonably long

          4  period of time, that in the exercise of due care a

          5  landlord either did discover it or should have

          6  discovered it.

          7                 So that, as an example, you have

          8  peeling, cracking paint in an apartment that has

          9  been going on for two years. And that condition has

         10  not been abated, the condition has not even been

         11  discovered.

         12                 The courts have told us, in the 2nd,

         13  3rd and 4th Departments, that the peeling, cracking

         14  paint in that apartment that existed for two years

         15  undiscovered, does not represent a dangerous

         16  condition for which the landlord could be charge

         17  with notice.

         18                 The courts have told us, ladies and

         19  gentlemen, that the landlord has to actually know of

         20  the lead. There is no way that the landlord from a

         21  tenant in an apartment would --

         22                 CHAIRPERSON SPIGNER: Sir, again, I

         23  want to ask you to conclude because we have some

         24  amendments that are going to be presented to the

         25  Committee and we have been here ten hours the day
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          2  before yesterday, and some of us since 9:30 this

          3  morning, and we want to thank you for your

          4  testimony.

          5                 MR. LICHTMAN: I was just answering a

          6  question. If Councilwoman Freed is satisfied with

          7  one-third of the answer, I will be happy to answer

          8  it out in the hallway.

          9                 CHAIRPERSON SPIGNER: Okay.

         10                 COUNCIL MEMBER FREED: If I understand

         11  it, then you are basically telling me that they have

         12  eliminated not only the constructive provision but

         13  also requires that there has to be absolute notice

         14  and absolute knowledge on the part of the landlord

         15  and you can't prove it so that is why the bill

         16  basically eliminates liability from the landlord.

         17                 MR. LICHTMAN: Thank you very much.

         18                 COUNCIL MEMBER FREED: Thank you.

         19                 CHAIRPERSON SPIGNER: Council Member

         20  Michels.

         21                 COUNCIL MEMBER MICHELS: With respect

         22  to the legislation we have in front of us, there are

         23  people who are being told that the child, the

         24  lead-injured child, can sue. Now, that is absolutely

         25  correct, they can sue. But they can't win; isn't
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          2  that correct?

          3                 MR. LICHTMAN: Their cases will be

          4  dismissed.

          5                 COUNCIL MEMBER MICHELS: Anybody can

          6  sue but you can't win. And the reason you can't win

          7  if this legislation gets passed is because they no

          8  longer have the benefit of the presumption of lead

          9  paint hazard.

         10                 MR. LICHTMAN: That's correct.

         11                 COUNCIL MEMBER MICHELS: And the

         12  reason you can't win is because that lead paint has

         13  a presumption, gives constructive notice, as long as

         14  the building was built before 1960, and if a child

         15  of five years or under is involved. That is a

         16  presumption that gives constructive notice.

         17                 MR. LICHTMAN: That's correct.

         18                 COUNCIL MEMBER MICHELS: And the

         19  reason for that is that you have a child who is

         20  getting lead paint, and you don't know when he was

         21  poisoned. It is not like an automobile accident that

         22  you were hit by a car right then and there and you

         23  know when it happened and you know when it hit and

         24  everything. Here the child is living in an

         25  apartment, so he has to have a presumption. And
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          2  that, together with the right of the landlord under

          3  the lease to come into an apartment and clean up any

          4  time he wants to gives the notice and gives the

          5  liability.

          6                 However, even if there is a

          7  violation, even if there is a C violation, the

          8  landlord can still win and still win against the

          9  child if he shows that he acted reasonably.

         10                 MR. LICHTMAN: He can rebut the

         11  presumption.

         12                 COUNCIL MEMBER MICHELS: What I am

         13  trying to point out is, is that when the Juarez case

         14  came down, the landlords regarded that as a big

         15  victory because they didn't have the strict

         16  liability. Just because it was lead paint, you can't

         17  sue.

         18                 MR. LICHTMAN: It's a reasonable care

         19  standard.

         20                 COUNCIL MEMBER MICHELS: So that the

         21  landlord, if he acts reasonably, can get a --

         22                 MR. LICHTMAN: Can be relieved of

         23  liability if he acts reasonable.

         24                 COUNCIL MEMBER MICHELS: But with the

         25  language in there of solely, solely the presumption,
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          2  solely for the purpose of this article, you cannot

          3  use that in court, it is impossible, impossible for

          4  a child who is lead poisoned to win.

          5                 MR. LICHTMAN: Correct.

          6                 COUNCIL MEMBER MICHELS: And the

          7  reason, to answer my next question, and the reason

          8  we want this in here is because that is the reason,

          9  the possibility that they may be sued and the

         10  judgment is given against them, that is the main

         11  motivation for the landlords to do the clean up, the

         12  bad landlord to do the clean up. Without that, more

         13  children will be poisoned because the compulsion to

         14  clean up is not there.

         15                 CHAIRPERSON SPIGNER: It is clear.

         16                 COUNCIL MEMBER MICHELS: We don't want

         17  them to be poisoned, it is the last resort.

         18                 CHAIRPERSON SPIGNER: It is clear.

         19                 MR. LICHTMAN: You are going to have

         20  less cases and more lead poisoned children.

         21                 COUNCIL MEMBER MICHELS: You will have

         22  less cases because landlords know if they don't

         23  clean up they are going to be sued. Thank you.

         24                 CHAIRPERSON SPIGNER: We had Corp

         25  Counsel here yesterday who testified quite the
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          2  contrary, so it is clear that lawyers can differ on

          3  the same set of facts.

          4                 MR. LICHTMAN: If that is the case, if

          5  you have had such competing differences, then the

          6  Council should get well educated so they can make an

          7  informed decision, before you take the rights of

          8  children away to get access to the court.

          9                 MS. MATTEI: There is absolutely no

         10  question that this law will take away the civil

         11  justice rights of minority children in this City who

         12  become lead poisoned.

         13                 MR. LICHTMAN: Mr. Hess is a very fair

         14  man, get him down here. I don't think he will answer

         15  the question the way you just posed it.

         16                 MS. MATTEI: There are three

         17  provisions in the bill that do it.

         18                 CHAIRPERSON SPIGNER: We had the Corp

         19  Counsel here yesterday and he testified, some of you

         20  heard his testimony, whether you agree with it or

         21  disagree. And if he were here again I am certain he

         22  would testify in the same manner and the lawyers

         23  would disagree and they would argue.

         24                 COUNCIL MEMBER MICHELS: He did not

         25  testify to that, Mr. Spigner.
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          2                 MR. LICHTMAN: Why not have the Corp

          3  Counsel down here and have lawyers on the other side

          4  discuss it so you have it --

          5                 MS. MATTEI: That is incorrect. He did

          6  not say that.

          7                 COUNCIL MEMBER MICHELS: He started

          8  begging the question, talking about kids who are

          9  over five years old. He talked about non-multiple

         10  dwellings, he refused to answer the question. I

         11  finally said to him, say it is the truth, say yes,

         12  you know it is the truth.

         13                 MR. LICHTMAN: Take the words out,

         14  everyone will be happy.

         15                 CHAIRPERSON SPIGNER: Thank you very

         16  much for your testimony.

         17                 COUNCIL MEMBER MARSHALL: Can I ask a

         18  question?

         19                 COUNCIL MEMBER DiBRIENZA: I have a

         20  question too.

         21                 COUNCIL MEMBER MARSHALL: All right.

         22  It has been told to me that you can still sue but

         23  you can sue on a whole other set of criteria.

         24                 COUNCIL MEMBER FREED: Helen, I just

         25  asked the exact same question.
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          2                 COUNCIL MEMBER MARSHALL: Right.

          3                 COUNCIL MEMBER FREED: And basically,

          4  and I will cut through and just say the response.

          5                 CHAIRPERSON SPIGNER: Wait --

          6                 COUNCIL MEMBER MARSHALL: Please let

          7  her respond. It will be quicker.

          8                 CHAIRPERSON SPIGNER: No, no, no. You

          9  have to wait to be recognized.

         10                 MS. MATTEI: We would like to respond

         11  to the question.

         12                 CHAIRPERSON SPIGNER: Just a moment.

         13                 COUNCIL MEMBER MARSHALL: All right.

         14                 CHAIRPERSON SPIGNER: I would rather

         15  that we dismiss these group of plaintiff trial

         16  lawyers here who have their point of view. We have

         17  heard, and if we determine that we require to bring

         18  in the Corp Counsel to discuss it, we will determine

         19  that.

         20                 However --

         21                 MS. MATTEI: Helen Marshall has not

         22  heard the answer.

         23                 CHAIRPERSON SPIGNER: Just a moment.

         24  You have spoken for 45 minutes and you have made

         25  your case over and over and over again, and you made
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          2  it two days ago, you are making it again.

          3                 MR. LICHTMAN: Mr. Spigner, if there

          4  are still questions concerning such an important

          5  issue, obviously there is more education that has to

          6  go on in these proceedings.

          7                 CHAIRPERSON SPIGNER: And you have had

          8  your opportunity to educate us two days already. Two

          9  days already. And if you want --

         10                 MR. LICHTMAN: Well, if I understand

         11  correctly, there are still questions from the

         12  Council, so not everyone is getting the word and

         13  everyone is going to have to vote on this.

         14                 MS. KEENAN: The truth is that every

         15  other jury --

         16                 CHAIRPERSON SPIGNER: Just a moment.

         17  Just a moment. This is not a court of law, I don't

         18  know how you -- I am not a lawyer so I don't know

         19  how you -- I am not going to say you are out of

         20  order --

         21                 MR. LICHTMAN: Just say court is

         22  adjourned and we will have to leave.

         23                 CHAIRPERSON SPIGNER: I am overwhelmed

         24  by the eloquence and all of the skills at the

         25  courthouse, but this is not a courthouse.
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          2                 COUNCIL MEMBER MARSHALL: Can I have

          3  one of them to answer my question?

          4                 CHAIRPERSON SPIGNER: Sure.

          5                 MS. KEENAN: The truth is that every

          6  single one of the other theories has been tried and

          7  the cases have been dismissed. They do not work in

          8  child lead poisoning cases. But for multiple

          9  dwellings in the City of New York, yes.

         10                 MS. MATTEI: But this bill would

         11  destroy that. It would take that away.

         12                 MS. KEENAN: It hasn't worked in one

         13  and two-family homes in the City of New York where

         14  the presumption does not apply. It has not worked in

         15  multiple dwellings outside of the City of New York

         16  where they don't have Local Law 1, it has not worked

         17  in single family homes outside of the City of New

         18  York where they don't have the presumption.

         19                 MS. MATTEI: So you don't have

         20  different kinds of lawsuits, you get no lawsuits.

         21  The children are disenfranchised from the court

         22  system.

         23                 COUNCIL MEMBER MARSHALL:  In other

         24  words, another set of criteria that you could sue on

         25  are harder to --
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          2                 MS. MATTEI: They don't work. The

          3  cases all get dismissed. They are all dismissed.

          4  They don't work.

          5                 COUNCIL MEMBER MARSHALL: Well, Mr.

          6  Chairman, I would like to have the Corporation

          7  Counsel come in and respond to that.

          8                 CHAIRPERSON SPIGNER: Okay. All right.

          9                 Yes, Steve.

         10                 COUNCIL MEMBER DiBRIENZA: Yes, thank

         11  you.

         12                 I am wondering if, and if you

         13  testified to this at all I will withdraw the

         14  question, beyond the presumption and the ultimate

         15  right to the courts, which will be denied by this

         16  law that we are doing for that appears to be gaining

         17  some support, there is another provision about

         18  notice that has been related to the window guards

         19  law. There were a number of kids who were injured,

         20  many critically. There was an old window guard law,

         21  then we changed it to a new law that worked, and I

         22  am wondering if you already testified if you have

         23  any thoughts on the fact that this bill actually

         24  goes back to the old sort of standard, failed

         25  standard, and there is a provision for that effect
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          2  in this bill. Another one of the problems I see.

          3                 MR. LICHTMAN: No, the question hasn't

          4  been asked, but in brief, before he throws me out,

          5  the law as it is written, for your purposes now,

          6  goes back to a standard that was in place for window

          7  guards before the Administrative Code was amended.

          8  And essentially the way the window guard law --

          9                 COUNCIL MEMBER DiBRIENZA: I can't

         10  hear.

         11                 MR. LICHTMAN: The way the present

         12  window guard law works, it puts the burden on the

         13  landlord after sending out a notice to ensure that

         14  the tenant either got the notice to actually go in

         15  and visually inspect to make sure that window guards

         16  are in place, and if not, install them.

         17                 The current legislation relating to

         18  putting a landlord on actual notice of a hazard,

         19  meaning lead paint or a child in the apartment is

         20  falling on the tenant.

         21                 COUNCIL MEMBER DiBRIENZA: Right.

         22                 MR. LICHTMAN: It is the obligation of

         23  the tenant in this new law to let the landlord know

         24  about the child by sending out a letter, a letter in

         25  the mail that can easily be lost, and when
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          2  questioned about it a landlord will invariably say,

          3  I didn't get it.

          4                 COUNCIL MEMBER MARSHALL: But you know

          5  that we have changed that, that is not in the law

          6  now. At the point of the lease being officially

          7  signed and everything, the person gets the form and

          8  everything right then and there.

          9                 COUNCIL MEMBER DiBRIENZA: No. We are

         10  talking --

         11                 MR. LICHTMAN: Now, we are talking

         12  about if you have an absolute written lease and a

         13  lease that could be in effect for three years and

         14  that has nothing to do with an interim period of

         15  time.

         16                 A landlord has to have an obligation

         17  to do a reasonable inspection and part of a

         18  reasonable inspection is to find out if there are

         19  children under the age of five in an apartment or

         20  whether or not there is cracked or peeling paint.

         21                 COUNCIL MEMBER DiBRIENZA: Right.

         22  There is no question --

         23                 MR. LICHTMAN: They put the burden on

         24  the tenant.

         25                 COUNCIL MEMBER DiBRIENZA: There is no
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          2  question that this reduces the --

          3                 CHAIRPERSON SPIGNER: Please, can you

          4  conclude?

          5                 COUNCIL MEMBER DiBRIENZA: I am trying

          6  to.

          7                 CHAIRPERSON SPIGNER: You are not that

          8  slow a lawyer to --

          9                 COUNCIL MEMBER DiBRIENZA: I am trying

         10  to.

         11                 CHAIRPERSON SPIGNER: -- Get that

         12  explanation over and over again. I know how

         13  intelligent you are, and how good a lawyer you are.

         14                 COUNCIL MEMBER DiBRIENZA: I am trying

         15  to conclude.

         16                 There is not question it reduces the

         17  standard back to the former approach which has

         18  failed and failed to protect kids.

         19                 And finally, in wrapping up, on the

         20  issue of access to the courts, short of dismissal,

         21  whether or not successful, in the sum total of your

         22  experience, that viable threat of a potential

         23  lawsuit, it seems to me is strong, a strong weapon

         24  that is being taken away.

         25                 So forgetting the fact that
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          2  ultimately maybe cases are brought and there are

          3  damages or not damages, just the viability, the

          4  threat, has a certain affect; has that been the

          5  experience, or do you have the records which show,

          6  or a review of the history would show things have

          7  gotten better, landlords have done better, you know,

          8  many of them, not all, because of that viable

          9  threat?

         10                 MS. MATTEI: Many mothers of lead

         11  poisoned children have said to me, nothing happened

         12  until I filed a lawsuit. I wasn't getting

         13  enforcement, the landlord wasn't doing anything,

         14  NYCHA wouldn't move me out of the hazardous

         15  apartment, whatever, nothing happens until you file

         16  the lawsuit and that is sad but true.

         17                 COUNCIL MEMBER DiBRIENZA: As you

         18  know, this Administration is on record as trying to

         19  limit the rights of citizens to sue the municipality

         20  when they are at fault. There is a bill in Albany

         21  that would limit the rights of many consumers to sue

         22  corporations, this is a trend across this country

         23  particularly in pro-corporate, you know, the

         24  pro-corporate environment that many administrations

         25  work under, and it has been combined into this law,
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          2  which for a whole host of other reasons is bad, and

          3  then you have this additional battle, which is

          4  buried deep in this bill, which ends, in my opinion,

          5  the rights to judicial access. So, I appreciate your

          6  testimony.

          7                 Thank you, Mr. Chairman.

          8                 CHAIRPERSON SPIGNER: All right, thank

          9  you.

         10                 The Chair recognizes Council Member

         11  Ognibene.

         12                 COUNCIL MEMBER OGNIBENE: Yes, I move

         13  for a roll call.

         14                 COUNCIL MEMBER MICHELS: I informed

         15  the chair prior to this that I had a series of

         16  amendments, and I have been waiting to make my

         17  amendments. There is a motion on the floor for a

         18  roll call.

         19                 COUNCIL MEMBER MICHELS: The motion, I

         20  appeal to the Chair --

         21                 CHAIRPERSON SPIGNER: I must tell you

         22  that Council Member Stanley Michels did announce

         23  some time ago that he had a number of amendments

         24  that he wanted to introduce.

         25                 COUNCIL MEMBER MICHELS: Thank you
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          2  very much, Chair.

          3                 COUNCIL MEMBER BOYLAND: And I second

          4  the motion for Mr. Michels to introduce his

          5  amendments.

          6                 COUNCIL MEMBER MICHELS: Okay, I am

          7  not going to read them. Everyone should be handed a

          8  copy. Mr. Chair, everybody will have a copy of the

          9  amendments, so you will see them in front of you and

         10  I will characterize the amendments as I go along.

         11                 COUNCIL MEMBER QUINN: Stanley, can I

         12  ask a question?

         13                 COUNCIL MEMBER MICHELS: Sure.

         14                 COUNCIL MEMBER QUINN: Is the

         15  Corporation Counsel going to come over?

         16                 CHAIRPERSON SPIGNER: No.

         17                 COUNCIL MEMBER QUINN: We called him

         18  and he is not able to come?

         19                 CHAIRPERSON SPIGNER: The Corporation

         20  Counsel was here yesterday, two days ago and he

         21  spoke on this issue, and we are advised by our staff

         22  that the right to hold a landlord responsible for

         23  negligence is not eliminated in this bill, and we

         24  can get lawyers that will argue on both sides of the

         25  issues.  For quite a lengthy period of time he was
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          2  here. They were here this morning and --

          3                 COUNCIL MEMBER MICHELS: Mr. Chairman,

          4  if that is the case why are we relegating -- why do

          5  we have the word solely in there, which I am going

          6  to amend and try to remove?

          7                 CHAIRPERSON SPIGNER: Make your motion

          8  for it. Make your amendment.

          9                 COUNCIL MEMBER MARSHALL: Mr. Chair --

         10                 COUNCIL MEMBER MICHELS: Okay,

         11  amendment -- the Corporation Counsel never said

         12  that, I was here also.

         13                 COUNCIL MEMBER MARSHALL: Just as a

         14  point of personal privilege. I was conducting the

         15  Higher Education Committee hearing at the same time

         16  that you were having a hearing on this, and I did

         17  not have the privilege of listening to the

         18  Corporation Counsel.

         19                 CHAIRPERSON SPIGNER: Well, what I

         20  will do, since I can arrange to have the Corporation

         21  Counsel meet with you --

         22                 COUNCIL MEMBER MARSHALL: It's too

         23  late, we are going to vote now.

         24                 CHAIRPERSON SPIGNER: That is true.

         25                 COUNCIL MEMBER MARSHALL: Can't he
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          2  come in and just answer a couple of questions.

          3                 COUNCIL MEMBER MICHELS: Mr. Chairman,

          4  this is a paramount issue here, this is an important

          5  issue. I represent to my colleagues that I was here

          6  and I asked them that question myself, and he would

          7  not answer the question, he kept fudging the issue,

          8  and any lawyer who went to first year law school in

          9  torts knows that we are telling the truth.

         10                 CHAIRPERSON SPIGNER: Stanley, if you

         11  want to make your amendments --

         12                 COUNCIL MEMBER MICHELS: I want to

         13  make the amendments now.

         14                 CHAIRPERSON SPIGNER: You might not

         15  have agreed with the Corporation Counsel.

         16                 COUNCIL MEMBER MICHELS: There was

         17  nothing to disagree on, he didn't answer the

         18  question.

         19                 CHAIRPERSON SPIGNER: I predict that

         20  he will not answer to your satisfaction again if he

         21  returns. I predict that.

         22                 COUNCIL MEMBER MICHELS: I predict

         23  there is such dishonesty among people on this issue

         24  that he would not do it. And that is being plainly

         25  dishonest.
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          2                 The Court of Appeals of this State in

          3  Juarez is very clear. They are very clear, and every

          4  judge has upheld the Juarez case, it is the law of

          5  this City. And for anybody to sit here and to doubt

          6  what the Juarez case stands for, is such an abysmal

          7  and disgusting act of irresponsible conduct that I

          8  cannot fathom it.

          9                 But let me make my amendments.

         10                 Amendment number one, I propose to

         11  delete page four, on page four, lines ten to 17, and

         12  give a different definition of lead paint hazard.

         13  The lead paint hazard definition you have in this

         14  bill does not contain the term "lead contaminated

         15  dust", which is the one that is contained in the HUD

         16  regulations, the EPA regulations, and is the main

         17  culprit here and I propose to put that definition in

         18  where it should be, instead of the one that is in

         19  there now.

         20                 Amendment number two -- Mr. Chairman,

         21  at your pleasure, do you want to do them one by one

         22  or --

         23                 CHAIRPERSON SPIGNER: No, let's couple

         24  them. Put them all together.

         25                 COUNCIL MEMBER MICHELS: Amendment
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          2  number two, found on page five, lines 13 through 16,

          3  beginning with the word "in" in line 13. This talks

          4  about an absence of a PCS, specific XRF instrument.

          5  This particular instrument has been used, is a

          6  defective instrument, it is an old instrument, it

          7  will not contain the performance characteristics. It

          8  should not be used because it does not give an

          9  accurate reading and should be out of here, should

         10  not be part of this particular legislation. It is a

         11  defective old machine.

         12                 Amendment number three, delete pages

         13  six, line 11 through 21, pages seven, line one

         14  through 22, and pages eight, lines one through 15.

         15  Substituting the following on page six after line

         16  two: This bill does not define and has no definition

         17  of underlying defect, which is the main cause of

         18  paint being chipped and which causes the lead dust,

         19  which is the main problem in causing lead children

         20  to be lead poisoned. Not to have a definition of

         21  underlying defect is also irresponsible, so I am

         22  proposing to put that in, and substitute the

         23  following after that, a new owner's duty to correct,

         24  on page six, line, after ten: Owner's duty to

         25  correct. And that owner's duty to correct calls for
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          2  the existence of lead-based paint hazard in any

          3  multiple dwelling where a child under six years

          4  resides, is declared a condition dangerous to life

          5  and health, and owner shall take action to prevent

          6  the occurrence of such action to expeditiously

          7  correct such condition where it exists.

          8                 If the lead-based paint hazard is

          9  caused in whole or in part by an underlying defect,

         10  an owner shall correct the underlying defect. Right

         11  now we have nothing that requires that.

         12                 Amendment number 4-A. Delete page 8,

         13  line 16 through 22. Page 9, lines one through 21.

         14  Page 10, lines one through 22. Page 11, lines one

         15  through 22. Page 12, one through 11 and substitute

         16  the following on page eight after line 15: This is

         17  substituting for the notification of the child. This

         18  is the presently existing -- I am asking to

         19  substitute the presently existing and effective

         20  window guard law that presently exists in this City,

         21  and taking out the old window guard law which was

         22  found to be defective, which does not protect

         23  children, and this holds that and goes through the

         24  whole situation there.

         25                 Am I right, Steve?
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          2                 STEVE: Yes.

          3                 COUNCIL MEMBER MICHELS: Now you will

          4  find all of that up to the top of page four of these

          5  amendments.

          6                 Amendment number 4B -- oh, we are not

          7  going to do this one now, right? Amendment 4-B, that

          8  is in case we don't have the other one.

          9                 Amendment number 5. We are going to

         10  skip amendment number 4-B. Amendment number 5:

         11  Delete page 12, lines 12 through 21 and substitute

         12  the following on page 12 after line 11: This is the

         13  things we were just discussing. This changes the law

         14  to what it presently is, and preserves the

         15  presumption that is needed for a child to

         16  effectively be able to bring an action to collect

         17  damages, and also at the same time will inhibit the

         18  landlord from allowing these conditions to exist.

         19                 If he knows that he is going to be

         20  sued, and he can be sued under my amendment, he is

         21  going to keep the apartments in good repair and

         22  clean up the lead dust.

         23                 In the presently existing law, which

         24  we are taking out under my amendment, we take out

         25  the word "solely" so that the presumption still
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          2  exists as it is now today and not changing the law.

          3  This by the way is the hidden agenda, the secret

          4  agenda of the landlords to immunize. Without this,

          5  the landlord is no longer immunized to lawsuits. So,

          6  this is very important, extremely important. And

          7  that goes into all of that, I am talking about

          8  deteriorated subsurfaces.

          9                 Now we go to amendment number six.

         10  Delete pages 13, line nine through 22; page 14, line

         11  one through 22; page 15, lines one through 22; page

         12  16, line one through 14, and substitute the

         13  following, and this defines the violation: The

         14  violation goes into the existing -- as it starts out

         15  it is a Class C violation and it includes peeling

         16  paint and deteriorating subsurfaces. And it says

         17  that we should use the Health Code, the presently

         18  existing Health Code after there is a violation. Not

         19  these half-baked (sic) protocols which are in this

         20  bill which are not in the Health Code. The Health

         21  Code is the law of this City, and it should be the

         22  ones that we are following very strictly, not

         23  putting in some sort of interim controls which don't

         24  exist under present law. We should not, as Council

         25  Members, not experts on health and what should be
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          2  done here, substitute our great knowledge, which we

          3  don't have, for those of the doctors who are on the

          4  Board of Health, and that is what this does.

          5                 And this one also includes something

          6  that everybody said should be included and that is

          7  lead paint in common areas where children play. We

          8  have taken out the common areas and instead we are

          9  left with a bill which does not allow for children

         10  to be protected in common areas and put it back in.

         11                 Next is amendment number seven.

         12  Delete page 17, lines 11 through 14 and substitute

         13  the following: This provides for the permanent

         14  removal or covering of all lead-based paint on all

         15  friction surfaces of windows and friction surfaces

         16  of doors and door frames.

         17                 This is the main source of lead dust,

         18  and if we remove this -- and also adjust cabinet

         19  doors to ensure they are properly hung so no paint

         20  surfaces bind. Friction cause lead dust, this

         21  eliminates that, it is not in the bill presently.

         22                 Add to page 17, after line 19, prior

         23  to occupancy, perform specialized cleaning to remove

         24  lead contaminated dust in all affected areas in

         25  accordance with procedures issued by the Department.
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          2  This is the proper clearance test, lead dust test

          3  after the work has been done. And you should conduct

          4  lead dust clearing tests and additional actions is

          5  necessary as the Department of Health -- this is the

          6  proper authentic clearance test that protects

          7  children from lead dust. What we have is a

          8  half-baked one and that should be taken out and we

          9  should ask for the proper lead dust clearing test.

         10                 Amendment number eight: Delete page

         11  18, lines one through 21; page 19, lines one through

         12  12, and substitute the following: This allows an HPD

         13  inspector, when he is already in an apartment that

         14  he can look for other reasons, he can find the lead

         15  paint violation. They say they already do it, I

         16  doubt it, but we should authorize the Housing

         17  inspectors, when they are in an apartment, to seek

         18  out the dangerous, most dangerous of all type of

         19  violation, which is the C violation for lead-based

         20  paint violations. That is what that does.

         21                 That includes, when they respond to a

         22  heating complaint, they should be able to in fact

         23  come back if they can't do it at that time. And that

         24  they respond within five days of a complaint, rather

         25  than ten days as they do now. We try to limit the
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          2  time and the responses. We know that children are

          3  poisoned by lead dust very quickly, and we shouldn't

          4  have to wait for these extraordinary lengths of

          5  time.

          6                 And also we provide, and indeed, that

          7  there should be cyclical inspections of these

          8  houses. We know where the problems are in the lead

          9  belt, there should be cyclical inspections so that

         10  the landlord would be put on guard, so even though

         11  there is no complaint, they will be going through

         12  the apartments to see if there is leaded paint to be

         13  able to clarify it.

         14                 COUNCIL MEMBER MARSHALL: How does

         15  that interact with self certification that they are

         16  supposed to do every year?

         17                 COUNCIL MEMBER MICHELS: The self

         18  certification only comes in after the landlord has

         19  cleaned up, supposedly cleaned up the problem, then

         20  he certifies he does the self certification.

         21                 COUNCIL MEMBER MARSHALL: But annually

         22  there is an inspection --

         23                 COUNCIL MEMBER MICHELS: And what we

         24  have here as far as self certification is concerned

         25  --
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          2                 COUNCIL MEMBER MARSHALL: Doesn't he

          3  have to do an annual --

          4                 COUNCIL MEMBER MICHELS:-- That the

          5  HPD must come in and check the self certification

          6  and make sure that the certification is true.

          7                 COUNCIL MEMBER MARSHALL: Now which

          8  amendment is that?

          9                 COUNCIL MEMBER MICHELS: I will get to

         10  that one. We will find it, we don't have it in front

         11  of us.

         12                 And this also talks about a pamphlet.

         13  And this one also does something that is extremely

         14  important that is not done in the present law, this

         15  requires the Department of Health to transmit each

         16  week a list of violations pursuant to -- I am sorry.

         17  This requires HPD inspectors to transmit to the

         18  Department of Health each week a list of the

         19  violations issued pursuant to the article so that

         20  the Department of Health can have a follow-up and

         21  check to see that all the children are checked to

         22  see if they have lead poisoning.

         23                 This is a true preventive measure in

         24  this bill. When you have an apartment where there

         25  are lead paint violations, what you want to do is

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            219

          1  COMMITTEE ON HOUSING AND BUILDINGS

          2  make sure the children are protected, and have not

          3  been lead poisoned. So you might get them at the 10,

          4  before they get to the 20 micrograms per deciliter

          5  and this will prevent brain damage.

          6                 COUNCIL MEMBER FREED: Just one

          7  suggestion. When you talk about development of

          8  pamphlet, could you also specify that it is done in

          9  several languages, including Spanish, Chinese --

         10                 COUNCIL MEMBER MICHELS: Yes, they

         11  know, and I agree with you.

         12                 But this is extremely important, that

         13  we check -- the present existing law just says

         14  refers the apartment over, and doesn't the

         15  Department of Health to do anything.

         16                 Amendment number nine, that is the

         17  one we were just talking about also. This is, add to

         18  page two, after line 13, investigate the need of the

         19  occupants of the subject unit for lead screening or

         20  medical services. And add at page 19, line eight,

         21  after the word "shall", shall investigate the need

         22  of the occupants of the subject unit for lead

         23  screening or medical services.

         24                 COUNCIL MEMBER MARSHALL: You are

         25  going fast, Stanley. I am trying to keep up with
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          2  you.

          3                 COUNCIL MEMBER MICHELS: This is on

          4  page nine.

          5                 COUNCIL MEMBER MARSHALL: Page nine.

          6                 COUNCIL MEMBER MICHELS: I went from

          7  page eight, the bottom of page eight to page nine.

          8                 COUNCIL MEMBER MARSHALL: It says add

          9  at page two, amendment nine.

         10                 COUNCIL MEMBER MICHELS: Yes, it is on

         11  page two of the bill.

         12                 COUNCIL MEMBER MARSHALL: Yes, right.

         13  After line 13.

         14                 COUNCIL MEMBER MICHELS: See, right

         15  now HPD refers the violations to DOH who doesn't

         16  tell DOH what to do. This bill would require DOH to

         17  see to it that the children are tested and that they

         18  are protected.

         19                 I am now on page nine of the

         20  amendment. Page nine of the amendments, as I said,

         21  on the top puts an obligation upon the agency to

         22  investigate the need of the occupants of the subject

         23  unit for lead screening or medical services.

         24                 Now we are on amendment number ten,

         25  which is, delete page 21, lines 11 through 22; page
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          2  23, lines one through 21; pages 24, lines one

          3  through 22; page 25, lines one through 22; and page

          4  26, lines one through 20; and substitute after page

          5  21 line ten. Now, this has to do with the time

          6  limits. We are substantially reducing the time

          7  limits. And when Helen was asking about the

          8  reinspection, after the certification, this contains

          9  that language.

         10                 COUNCIL MEMBER FREED: Stanley?

         11                 COUNCIL MEMBER MICHELS: Yes.

         12                 COUNCIL MEMBER FREED: Didn't you

         13  already amend page 19 at line eight?

         14                 COUNCIL MEMBER MICHELS: No, this is

         15  the first time.

         16                 COUNCIL MEMBER FREED: I thought you

         17  rephrased it with amendment eight.

         18                 COUNCIL MEMBER MICHELS: No. And this

         19  requires that a notice of violation be sent to the

         20  occupants, so that the tenant knows about the

         21  violation, and any postponement should not exceed

         22  the total of 60 days, and that the Department should

         23  provide to the owner and tenant a written statement

         24  signed and dated by the person making the decision

         25  setting forth the reason for the postponement, and
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          2  the certification. If you see at the bottom on page

          3  ten it talks about the certification.

          4                 COUNCIL MEMBER MARSHALL: Doesn't the

          5  Department already have a pamphlet, explaining the

          6  hazards?

          7                 COUNCIL MEMBER MICHELS: No.

          8                 COUNCIL MEMBER MARSHALL: It doesn't?

          9                 COUNCIL MEMBER MICHELS: No. They

         10  don't have a pamphlet that they hand out. They have

         11  a pamphlet that they put out in the general

         12  community.

         13                 COUNCIL MEMBER MARSHALL: But it is

         14  supposed to be given to the tenant?

         15                 COUNCIL MEMBER MICHELS: That is what

         16  we are asking for.

         17                 COUNCIL MEMBER MARSHALL: But that is

         18  already in the bill.

         19                 COUNCIL MEMBER MICHELS: Yes, there is

         20  one in the bill like that.

         21                 COUNCIL MEMBER MARSHALL: So why are

         22  we making amendments then to it?

         23                 COUNCIL MEMBER MICHELS: I am

         24  including some of the language --

         25                 CHAIRPERSON SPIGNER: Helen, let him
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          2  conclude please.

          3                 COUNCIL MEMBER MICHELS: Yes. We are

          4  changing the whole section so we have to include

          5  some of the language that is in there at the same

          6  time. We are not deleting everything, we are keeping

          7  some of the language in.

          8                 And this one is something else that

          9  has really been very troublesome over the years, and

         10  that is, on page 11, paragraph four, where 70 days

         11  go by under the proposed law, 70 days goes by, the

         12  violation is removed from the record. We provide

         13  that it is not to be removed, the violation

         14  continues. Shall not remove violation, nor shall it

         15  be deemed to be corrected. Under the present law, if

         16  70 days goes by, and HPD hasn't done anything it is

         17  deemed to be corrected, we think that is wrong, and

         18  we are saying it has to remain on the books until it

         19  is corrected. That is on page 11, paragraph four. On

         20  page 11 of the bill -- of the amendment. Of the

         21  amendment. Page 11, paragraph four, notwithstanding

         22  any provision of the law.

         23                 COUNCIL MEMBER MARSHALL: Where is it

         24  in the bill?

         25                 COUNCIL MEMBER MICHELS: This will be
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          2  found -- this is part of, in the bill this will be

          3  found on page 26, lines one through 20.

          4                 Steve, do you have it? Steve will

          5  find it and give it to you.

          6                 Okay, here we go. Steve will find

          7  that for you. This talks about false certification

          8  and the fine for false certification. We are talking

          9  about the same one we are on now, the amendment

         10  number ten. It is on the amendment page 11. Page 11

         11  on the amendment, the bottom of the page. Subject to

         12  civil penalty not less than $10,000, no more than

         13  $25,000 for false certification.

         14                 COUNCIL MEMBER MARSHALL: Isn't that

         15  already in the bill, $25,000?

         16                 COUNCIL MEMBER MICHELS: They have

         17  raised it up. This is encompassing the whole,

         18  rewriting the whole section, including that language

         19  in there.

         20                 Amendment number 11, amendment number

         21  11, each page 27, through 12 through 14 substitutes

         22  the following: If the owner fails to comply with an

         23  order of the Department of Health to correct the

         24  violation of the Department of Health and certify

         25  the conditions to HPD. There is no provision in
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          2  that. And HPD is supposed to fix that condition, and

          3  there is nothing in the bill that requires, the

          4  present existing bill that does that. That is

          5  extremely important. Some children are tested, found

          6  to have high levels of blood lead and they refer

          7  over to HPD, but there is nothing to provide in this

          8  bill that HPD has to fix the apartment or get it to

          9  be fixed.

         10                 Number 12, delete pages 20, lines one

         11  through 10, and delete page 20, lines five through

         12  11, it is the attempt of the City to say you cannot

         13  sue the City and you are relegated simply to an

         14  Article 78.

         15                 Amendment number 13. Delete page

         16  three, through six, through seven -- page three,

         17  lines six through seven, substitute -- and this

         18  covers the area in a public school, a day care

         19  center, this bill completely leaves out lead in

         20  public schools or in day care centers, and we are

         21  now saying as 205 has that, it should be put in

         22  there.

         23                 And then we have the whole section in

         24  amendment number 14, added at page 28, line two, and

         25  we have added this whole new section on amending to
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          2  add a new section with respect to lead-based paint

          3  in public schools and day care facilities, and

          4  playgrounds. As we know, lead dust in the blood is

          5  cumulative. No matter where they pick it up, in the

          6  house as well, no matter where they pick it up it

          7  affects children and it raises the level of lead

          8  blood, of lead in the blood to very dangerous

          9  levels.

         10                 We should be attacking lead wherever

         11  it is found, and what we were trying to do is get

         12  the schools to do the right thing, the playground to

         13  be cleaned up, and the day care center, certainly

         14  where the young children go.

         15                 And that basically are the

         16  amendments. Those are basically the amendments, Mr.

         17  Chairman.

         18                 CHAIRPERSON SPIGNER: Okay, I want to

         19  --

         20                 COUNCIL MEMBER DiBRIENZA: Mr.

         21  Chairman, can I ask a question?

         22                 CHAIRPERSON SPIGNER: No, sir. No,

         23  sir. You are not a member of this Committee.

         24                 COUNCIL MEMBER DiBRIENZA: I am asking

         25  you a question first, can I ask the sponsor of the
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          2  amendments a question?

          3                 CHAIRPERSON SPIGNER: No, I don't

          4  think so.

          5                 COUNCIL MEMBER DiBRIENZA: What's

          6  that?

          7                 CHAIRPERSON SPIGNER: I don't think

          8  the rules permit for non-members to debate --

          9                 COUNCIL MEMBER MICHELS: Mr. Chairman

         10  --

         11                 COUNCIL MEMBER DiBRIENZA: No, no. I

         12  can't imagine that the rules of the Council wouldn't

         13  allow it, you might or might not. I just want to --

         14                 CHAIRPERSON SPIGNER: Well, I want

         15  somebody to get me the rule book, I don't have the

         16  rule book, because I have enough trouble with my

         17  members debating this.

         18                 COUNCIL MEMBER DiBRIENZA: Okay.

         19                 COUNCIL MEMBER MICHELS: Mr. Chair, my

         20  final plea with respect to this, if this

         21  legislation, if these amendments are passed, then we

         22  have an effective child protection bill. Without it

         23  we have a landlord protection bill.

         24                 Those of you in good conscience who

         25  don't want a landlord protection bill, that not only
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          2  protects landlords, but harms children, should vote

          3  for these amendments. And I plead to you, I plead

          4  for the sake of 30,000 children who are presently

          5  lead poisoned, and the thousands and thousands of

          6  children who are going to be lead poisoned in the

          7  future, that we should support these amendments and

          8  make an effective bill that we can have a bill that

          9  will truly protect people, not merely landlords of

         10  the City.

         11                 CHAIRPERSON SPIGNER: I am going to

         12  recognize you with one understanding, that you will

         13  vote for the bill. Go ahead.

         14                 COUNCIL MEMBER DiBRIENZA: Thank you,

         15  Mr. Chairman. Although I am not a member of this

         16  Committee, Mr. Michels, I just want to be clear on

         17  two points wrapped within those 14 amendments.

         18                 One, wrapped within those amendments

         19  is one that would retain, or if you believe the bill

         20  is going to pass, restore, the right, the ultimate

         21  right of these injured children and their families,

         22  to go to court with a presumption in their favor, a

         23  rebuttable presumption, as opposed to what the

         24  unamended bill would do, which is end that right; is

         25  that correct?
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          2                 COUNCIL MEMBER MICHELS: That is

          3  absolutely correct.

          4                 What it does, it doesn't give them

          5  another right, it is the right they have right now,

          6  we are keeping the right they have right now,

          7  instead of taking the right away from them.

          8                 COUNCIL MEMBER DiBRIENZA: Thank you.

          9                 And second, if one were to take a

         10  broad view of the cumulative effect of the

         11  amendments, would it not make the bill much closer

         12  to the already somewhat compromised but nonetheless

         13  supported by 35-member bill, Intro. 205?

         14                 COUNCIL MEMBER MICHELS: Yes, it

         15  would.

         16                 COUNCIL MEMBER DiBRIENZA: Thank you.

         17                 CHAIRPERSON SPIGNER: Okay, I am going

         18  to call for a roll call on the amendments.

         19                 We have tried without success to get

         20  Helen Marshall back.

         21                 I recognize the great amount of work

         22  in the make of the amendments that were made, and I

         23  respect it. We have gone over this issue for not

         24  just the last week but for the last 12 years we have

         25  been discussing a bill on lead protection. We have
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          2  heard experts, we have had the members ask

          3  questions, we have all had an opportunity, not just

          4  from today or last week but over the years, and

          5  today for the first time we are taking a historical

          6  first vote on lead protection in the City Council.

          7  And I view it as a very important milestone in the

          8  legislative rights for this Council.

          9                 So, I have given a lot of thought, as

         10  all of us have, you have heard the arguments, if a

         11  motion would have been made to substitute a certain

         12  bill that gained great currency for this bill, that

         13  would have probably saved the writer of the

         14  amendments a lot of time, but he is too skillful to

         15  take the easy way, so --

         16                 COUNCIL MEMBER MICHELS: No, Mr.

         17  Chairman. My bill is not on the agenda.

         18                 CHAIRPERSON SPIGNER: I didn't

         19  interrupt you.

         20                 COUNCIL MEMBER MICHELS: Yes, I know.

         21                 CHAIRPERSON SPIGNER: So, with all due

         22  respect to the maker of the motion, I reject the

         23  argument, or the assertions by anyone, whether they

         24  be trial lawyers or advocates. I take exception to

         25  their statement that this Council is not concerned
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          2  about children. We are concerned about children, we

          3  are concerned about what makes good public policy

          4  for the City of New York, what represents an

          5  enforceable bill, what represents a product at the

          6  end of a year's discussion and deliberation, a bill

          7  that can be respective and can be enforced and

          8  accomplish what our goals are, and that is to

          9  protect the children of this City, not one that will

         10  be ignored and one that will bring unnecessary

         11  problems, other than what we intend to correct.

         12                 So, I am going to ask for a roll call

         13  and I ask for a no vote on all of the coupled

         14  amendments.

         15                 COUNCIL CLERK CHERRY: Spigner.

         16                 CHAIRPERSON SPIGNER: For the reasons

         17  stated, I vote no.

         18                 COUNCIL CLERK CHERRY: Michels.

         19                 COUNCIL MEMBER MICHELS: Can I be

         20  temporarily excused to explain my vote?

         21                 CHAIRPERSON SPIGNER: Certainly,

         22  Councilman.

         23                 COUNCIL MEMBER MICHELS: I will be

         24  very brief.

         25                 Mr. Spigner, my colleagues, I do not
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          2  say that this Council is not concerned with

          3  children, but unfortunately, under this bill they

          4  are more concerned with landlords. They are more

          5  concerned that we do not do that which has to be

          6  done for children, and to prevent the scourge,

          7  whether it is through a misunderstanding or

          8  whatever, the fact is that this legislation is

          9  defective, we have given an opportunity to make

         10  amendments to protect children, and we want to

         11  accomplish the end, and I think the members, I do

         12  not in any way attack their integrity, I think the

         13  members of this body really believe that children

         14  come first. And we should be voting that way on this

         15  legislation. We should not be voting in such a way

         16  as to take away their rights and give rights to

         17  landlords.

         18                 Landlords are -- there are many good

         19  landlords, most good landlords in this City, they

         20  will do the right thing. This will is directed to

         21  those recalcitrant landlords who are not doing the

         22  right thing, and I am talking about the bill with my

         23  amendments in it. And unfortunately this is not

         24  being looked at in that regard, and there are other

         25  considerations which I hope we will think about when
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          2  voting on this. I ask that my colleagues, in the

          3  name of those children I mentioned before, will vote

          4  yes to the amendments.

          5                 COUNCIL CLERK CHERRY: Dilan.

          6                 COUNCIL MEMBER MALAVE-DILAN: No.

          7                 COUNCIL CLERK CHERRY: Warden.

          8                 COUNCIL MEMBER WARDEN: No.

          9                 COUNCIL CLERK CHERRY: Boyland.

         10                 COUNCIL MEMBER BOYLAND: Will you

         11  allow me to explain my vote, Mr. Chairman?

         12                 CHAIRPERSON SPIGNER: Yes, Council

         13  Member Boyland.

         14                 COUNCIL MEMBER BOYLAND: I am going to

         15  abstain from the amendments because we need more

         16  time in which to look at them. I think they are

         17  excellent choices in terms of putting them into this

         18  bill, to add to what is not there already, but we

         19  still need more time to address them, so I will

         20  abstain.

         21                 COUNCIL CLERK CHERRY: Provenzano.

         22                 COUNCIL MEMBER PROVENZANO: No.

         23                 COUNCIL CLERK CHERRY: Nelson.

         24                 COUNCIL MEMBER NELSON: No.

         25                 COUNCIL CLERK CHERRY: Ognibene.
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          2                 COUNCIL MEMBER OGNIBENE: May I be

          3  excused to explain my vote?

          4                 CHAIRPERSON SPIGNER: Certainly,

          5  Council Member Ognibene.

          6                 COUNCIL MEMBER OGNIBENE: I guess one

          7  of the reasons that we are here primarily is that

          8  the City, for some time now, has been under a

          9  mandate to comply with an existing law, that was

         10  Local Law 1 of 1982, a law that is egregious,

         11  unconscionable and not well thought out, and require

         12  compliance by owners that would have otherwise

         13  destroyed the viability of residential real property

         14  in the City of New York, and combined with that

         15  would have created more lead hazards for children

         16  than existed prior to the passage of the law, so

         17  that compliance was impossible by any rational

         18  administration in the City of New York, not only the

         19  present Mayors.

         20                 Now the drafter of that bill and the

         21  person that sponsored it and had it passed is the

         22  same person that can now recommend to us amendments

         23  to the present bill that we are considering.

         24                 One of the problems that I had with

         25  it is that, the problem that we have with lead here
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          2  in the City of New York is not something that was

          3  created in a venal manner, it wasn't created by

          4  owners or landlords, lead-based paint was something

          5  that was prevalent in this City, and as a matter in

          6  fact in this nation, and we have now discovered as a

          7  society that it has some very deleterious affects

          8  and we have to correct those affects. Unfortunately

          9  there are some here who want to engage in a punitive

         10  campaign against landlords, and rather than to

         11  particularly concentrate on reducing the health risk

         12  to children, and I don't know that creating that

         13  type of adversarial environment when we are

         14  discussing this bill really solves any problems. We

         15  discussed this bill at length, we looked at Intro.

         16  205, my colleague's bill, which is substantially

         17  this bill here, with just the word amendment written

         18  on it a few times. We have already rejected this

         19  legislation. We feel that we have a piece of

         20  legislation that is going to be viable, it is

         21  certainly going to be tested in the courts.

         22  Certainly there isn't any legislation that we pass

         23  that is 100 percent valid, it may have to be

         24  amended, but I think we have something to work with

         25  and a starting point to begin to eliminate the
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          2  problems of lead paint in our City.

          3                 Accordingly, I vote no.

          4                 CHAIRPERSON SPIGNER: Continue the

          5  roll call.

          6                 Announce the vote, please.

          7                 COUNCIL CLERK CHERRY: But a vote of

          8  one in the affirmative, six in the negative and one

          9  abstention, the item is defeated.

         10                 COUNCIL MEMBER MICHELS: Can I ask

         11  that the vote be left open for Ms. Marshall? Why are

         12  we not giving her the courtesy to vote?

         13                 CHAIRPERSON SPIGNER: The roll has

         14  been announced, Council Member Marshall has every

         15  right to be here and I don't know where she is. The

         16  roll call is --

         17                 COUNCIL MEMBER MICHELS: I request as

         18  a courtesy, which is usually given, --

         19                 CHAIRPERSON SPIGNER: No, you cannot.

         20                 COUNCIL MEMBER MICHELS: -- That we

         21  leave it open until she votes?

         22                 CHAIRPERSON SPIGNER: The roll call is

         23  concluded. And now we move --

         24                 COUNCIL MEMBER MICHELS: May I ask who

         25  was absent who did not vote?
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          2                 CHAIRPERSON SPIGNER: Stanley, the

          3  vote was defeated. Stanley, you were taking names.

          4  If not, ask Steve, he knows who voted yes and no.

          5  Don't ask me, where is Steve. Steve knows better

          6  than I do.

          7                 COUNCIL MEMBER MICHELS: Well, I would

          8  like the roll call to remain open.

          9                 CHAIRPERSON SPIGNER: You have asked,

         10  you have requested and I denied it.

         11                 COUNCIL MEMBER MICHELS: It is a

         12  courtesy we always do.

         13                 CHAIRPERSON SPIGNER: You gave me your

         14  request and I denied it. Now, if you want to

         15  challenge the ruling of the Chair, you can do that

         16  as well. That is one remedy that you have.

         17                 Okay, let's move on now to the

         18  negative declaration, which is a part of the

         19  procedure I am told we must comply with. You have

         20  had on your desk or in front of you a notice of

         21  negative declaration.

         22                 Let me turn to Terzah Nasser, Counsel

         23  for the Committee.

         24                 MS. NASSER: Okay, the next vote will

         25  be on a resolution, it is actually preconsidered
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          2  reso, resolution determining that the enactment of

          3  our preconsidered intro, which we will shortly have

          4  a vote, a local law to amend the administrative code

          5  of the City of New York in relation to childhood

          6  lead poisoning prevention and to repeal subdivision

          7  H of Section 27-0213 of such code will not have a

          8  significant adverse impact on the environment.

          9                 There are copies of the negative

         10  declaration available for members who wish to review

         11  it. Actually, it has been on your desks.

         12                 Thank you.

         13                 CHAIRPERSON SPIGNER: As has been

         14  described, a roll call now on the negative

         15  declaration, which was explained to you by counsel.

         16                 Roll call, please.

         17                 COUNCIL CLERK CHERRY: Spigner.

         18                 CHAIRPERSON SPIGNER: Aye.

         19                 COUNCIL CLERK CHERRY: Michels.

         20                 COUNCIL MEMBER MICHELS: May I be

         21  temporarily excused to explain my vote?

         22                 CHAIRPERSON SPIGNER: Certainly you

         23  can be temporarily excused.

         24                 COUNCIL MEMBER MICHELS: I will vote

         25  in the negative, because I do believe that this
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          2  negative declaration is wrong. I do believe that in

          3  the absence of an effective lead dust clearance test

          4  that we are going to create an environmental hazard,

          5  and more children are going to be damaged by lead

          6  dust, and that what we are doing here is going to

          7  create more problems than ever before in the area of

          8  lead dust of this City, with respect to children of

          9  five years of age or younger.

         10                 So, I believe it is a gross mistake

         11  to give a negative declaration and we are creating a

         12  bigger hazard than exists presently. And I vote no.

         13                 CHAIRPERSON SPIGNER: Continue the

         14  roll call.

         15                 COUNCIL CLERK CHERRY: Dilan.

         16                 COUNCIL MEMBER MALAVE-DILAN: Yes.

         17                 COUNCIL CLERK CHERRY: Marshall.

         18                 COUNCIL MEMBER MARSHALL: I vote in

         19  favor of it.

         20                 CHAIRPERSON SPIGNER: Continue the

         21  roll call.

         22                 COUNCIL CLERK CHERRY: Warden.

         23                 COUNCIL MEMBER WARDEN: Yes.

         24                 COUNCIL CLERK CHERRY: Boyland.

         25                 COUNCIL MEMBER MICHELS: We are saying
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          2  --

          3                 CHAIRPERSON SPIGNER: Stop it,

          4  Stanley. Will you stop it?

          5                 COUNCIL MEMBER BOYLAND: Pass. I will

          6  come back to it.

          7                 CHAIRPERSON SPIGNER: Continue the

          8  roll call, please.

          9                 COUNCIL CLERK CHERRY: Provenzano.

         10                 COUNCIL MEMBER PROVENZANO: Yes.

         11                 COUNCIL CLERK CHERRY: Nelson.

         12                 COUNCIL MEMBER NELSON: Aye.

         13                 COUNCIL CLERK CHERRY: Ognibene.

         14                 COUNCIL MEMBER OGNIBENE: Aye.

         15                 COUNCIL CLERK CHERRY: Boyland.

         16                 COUNCIL MEMBER BOYLAND: No.

         17                 COUNCIL CLERK CHERRY: By a vote of

         18  seven in the affirmative, two in the negative, no

         19  abstentions, the item is adopted. Please sign the

         20  reports.

         21                 CHAIRPERSON SPIGNER: Okay. We move

         22  now to the bill. Again, a historical moment. It has

         23  taken us a long time to get here, and I am not going

         24  to make another speech. I think it is the right

         25  thing to do. So that having been said, the process
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          2  lends itself to amendments and changes, it is

          3  constantly evolving, so let's have a roll call on

          4  the Intro.

          5                 COUNCIL CLERK CHERRY: Spigner.

          6                 CHAIRPERSON SPIGNER: Aye.

          7                 COUNCIL CLERK CHERRY: Michels.

          8                 COUNCIL MEMBER MICHELS: Mr. Chairman,

          9  in this historic moment, as you might determine, I

         10  would like to have a few moments to make a comment

         11  on this legislation.

         12                 As you know, I have been involved in

         13  this issue, since throughout my term in office. I am

         14  the author of Local Law 1, 1982, when the

         15  state-of-the-art was danger of lead chips. Since we

         16  have learned that it was lead dust paint that was

         17  the problem, I introduced a couple of years ago

         18  Intro. 205, which deals with that issue.

         19                 This is a bill that affects the

         20  health of hundreds of thousands of children

         21  throughout the City, and I believe it is being

         22  rushed through this Council, with inadequate notice

         23  to the general public, an insufficient rule in view

         24  of the City itself. It may have been a subject that

         25  has been around for many years, but the drafts that
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          2  we have before us are drafts which have not been

          3  reviewed. The Comptroller asked for additional time

          4  to study, health experts have asked for additional

          5  time to study it and nevertheless it is going

          6  through.

          7                 As I said before, I believe this is a

          8  tragic mistake, what we are doing here is

          9  disgraceful and what we are doing here is damaging

         10  to the children of this City, and we are all doing

         11  it in the view of protecting landlords and their

         12  property, and not protecting the children of this

         13  City. And I think that is something that we all have

         14  to live with, because my conscience is clear, I know

         15  where I stand, I know what my values are, and I say

         16  to you and each one of my colleagues here, I feel

         17  bad that for whatever reason you are voting for this

         18  legislation, if you do vote for it, I think you have

         19  made a terrible mistake, and I think that it may be

         20  your mistake, but the children of this City are

         21  going to suffer as well.

         22                 Thank you, Mr. Chairman. I vote no.

         23                 CHAIRPERSON SPIGNER: Continue the

         24  roll call, please.

         25                 COUNCIL CLERK CHERRY: Dilan.
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          2                 COUNCIL MEMBER MALAVE-DILAN: I vote

          3  aye.

          4                 COUNCIL CLERK CHERRY: Marshall.

          5                 COUNCIL MEMBER MARSHALL: Pass.

          6                 CHAIRPERSON SPIGNER: Continue the

          7  roll call.

          8                 COUNCIL MEMBER MARSHALL: Mr.

          9  Chairman, may I be excused to explain my vote?

         10                 CHAIRPERSON SPIGNER: Certainly,

         11  Council Member Marshall.

         12                 COUNCIL MEMBER MARSHALL: There are

         13  still things that I am not clear on with this bill,

         14  and I think that we do need more discussion of it. I

         15  am going to vote for the bill to get it out of

         16  Committee, to get it on the floor of the Chamber,

         17  where we will have an opportunity to fully debate

         18  this bill on the floor. And I am hoping that when we

         19  do bring this bill up, that we will be given

         20  adequate time to deliberately debate this bill on

         21  the law.

         22                 I do reserve my right to vote no, if

         23  I choose to, when we have the bill.

         24                 CHAIRPERSON SPIGNER: Continue the

         25  roll call.
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          2                 COUNCIL CLERK CHERRY: Warden.

          3                 COUNCIL MEMBER WARDEN: Aye.

          4                 COUNCIL CLERK CHERRY: Boyland.

          5                 COUNCIL MEMBER BOYLAND: May I be

          6  excused to explain my vote?

          7                 CHAIRPERSON SPIGNER: By all means,

          8  Council Member Boyland.

          9                 COUNCIL MEMBER BOYLAND: I cannot

         10  support this bill at this current time, based on the

         11  fact that I represent a very largely affected

         12  community in the Bedford Stuyvesant/Brownsville

         13  area, which is the 41st District. I also thought

         14  that we needed more time to really observe what the

         15  new bill and the new amendments were about and how

         16  they would adversely affect our community and that

         17  time was not allowed, or was not put forward,

         18  although the previous bill offered nothing, but this

         19  bill did not help my children within my community.

         20  So, I am going to vote no on this.

         21                 COUNCIL CLERK CHERRY: Provenzano.

         22                 COUNCIL MEMBER PROVENZANO: May I be

         23  excused to explain my vote?

         24                 CHAIRPERSON SPIGNER: Certainly,

         25  Council Member Provenzano.
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          2                 COUNCIL MEMBER PROVENZANO: My

          3  colleague, Council Member Michels, I take exception

          4  to the statement you made as to why we are voting on

          5  this bill. I think you could only explain why you

          6  are voting on this bill, you certainly can't speak

          7  to the rest of us on this Committee.

          8                 I think this bill has been basically

          9  a compromise between certain members -- excuse me. I

         10  listened to you, I would appreciate it if you

         11  listened to me.

         12                 I agree with my colleague, Mr.

         13  Ognibene, if there are problems at a future time we

         14  can take care of them, but it is a start in the

         15  right direction.

         16                 Amendments have been made to this

         17  bill because of the advocates that have addressed

         18  the issue. So, you have been successful in many ways

         19  and you should congratulate yourselves.

         20                 Having said that, I vote yes on this

         21  bill.

         22                 CHAIRPERSON SPIGNER: Continue the

         23  roll call.

         24                 COUNCIL CLERK CHERRY: Nelson.

         25                 COUNCIL MEMBER NELSON: Yes.
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          2                 COUNCIL CLERK CHERRY: Ognibene.

          3                 COUNCIL MEMBER OGNIBENE: May I be

          4  excused to explain my vote?

          5                 CHAIRPERSON SPIGNER: Certainly,

          6  Council Member Ognibene.

          7                 COUNCIL MEMBER OGNIBENE: You know, I

          8  think I hinted before this is probably one of the

          9  most difficult issues that we have ever confronted

         10  in this Committee, and it is a very daunting issue,

         11  and I think that all of us should recognize that the

         12  problem was not caused by one particular group in

         13  this society and one particular segment, as I said,

         14  lead-based paint was prevalent and in use throughout

         15  this country and throughout this City, and I think

         16  it is difficult to put the burden of removing it

         17  entirely on one segment of society, which primarily

         18  are the owners of residential real estate in the

         19  City of New York.

         20                 I believe that the lead should be

         21  abated. I believe possibly that there is more that

         22  we can do to remove it. But I am also concerned that

         23  we struggle with the viability of residential real

         24  estate in the City every day.  There has been a

         25  massive disinvestment, there has been a massive
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          2  disinvestment in real estate in this City, I think

          3  primarily due to a very unconscionable regulatory

          4  scheme, but whatever the cause now, we have a lot of

          5  deteriorated real estate, and it is causing a lot of

          6  problems. And we have to begin to treat it as a

          7  problem of this society and not just as an

          8  adversarial relationship between landlords and

          9  tenants, which seemed to take precedence during this

         10  discussion.

         11                 We all have concerns for children,

         12  Stanley. I know that, and I know that you do too. I

         13  know that you lobbied very hard against having these

         14  regulations apply to co-ops and condos. I wasn't

         15  aware that children did not live in co-ops and

         16  condos, but apparently you thought for whatever you

         17  reasons that it shouldn't apply to them. So, we all

         18  have our motives for voting for or against a

         19  particular piece of legislation. I feel that we have

         20  a good start here towards ameliorating a problem. I

         21  do feel that more importantly, and more important

         22  than legislation that concentrates on the real

         23  estate aspect, that there has to be a thorough and

         24  massive educational program for parents and

         25  grandparents, children who may be at risk. I think
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          2  the Department of Health has to step up its testing

          3  so that we can get immediate access to those areas

          4  in which the lead hazard has been found. I think

          5  that that is more important, more important than the

          6  content and substance of the legislation that we

          7  pass here today.

          8                 Finally, with regard to the liability

          9  issue and the limiting of liability. I understand

         10  that it has been quite comfortable for attorneys,

         11  and I have been an attorney for 25 years, so I don't

         12  attack that, quite comfortable in prosecuting cases

         13  in which there is a presumption that the paint

         14  contains lead and that the child was poisoned as a

         15  result of that ingestion in the apartment. It makes

         16  life a lot easier when you don't have to prove your

         17  case.

         18                 But I think that you say that it is

         19  impossible, but I think that given the devices that

         20  very brilliant attorneys have, and there are several

         21  of them that appeared here today, that you will

         22  overcome that through expert witnesses and expert

         23  testing, and you will be put to the same tests that

         24  you do in many other aspects of litigation.

         25                 One thing that is for sure, that I

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            249

          1  COMMITTEE ON HOUSING AND BUILDINGS

          2  have an obligation here as a legislator of the City

          3  of New York, and one of the things that we do very

          4  well in the City of New York is insulate ourselves

          5  from liability.

          6                 Now, this legislation isn't the first

          7  example of it. There have been many in which the

          8  City has sought to minimize or insulate itself from

          9  liability for personal injury or for other actions

         10  for that matter, and we can look at the Worker's

         11  Compensation Law, we could look at 50-E, the general

         12  municipal law, we can even go to the Americans with

         13  Disabilities Act to show that there have been

         14  attempts when the cost of removing the hazard would

         15  probably cause more damage than the hazard itself.

         16  And I think if we compel owners of real property at

         17  an intense cost to remove the lead in accordance

         18  with 205, or in accordance with the unconscionable

         19  Local Law 1, that there would be more abandonment

         20  and more deterioration of the housing in the City of

         21  New York and more lead poisoning.

         22                 I think we have tried to achieve a

         23  balance, a balanced law. Many advocates are not

         24  happy, but also people from the real estate industry

         25  aren't happy, and I hope that you people continue
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          2  your fight and I hope that we get enough feedback

          3  that if we have to we can come back and revisit this

          4  law.

          5                 I vote aye.

          6                 CHAIRPERSON SPIGNER: Continue the

          7  roll call.

          8                 COUNCIL CLERK CHERRY: Announce the

          9  vote?

         10                 CHAIRPERSON SPIGNER: Announce the

         11  vote.

         12                 COUNCIL CLERK CHERRY: By a vote of

         13  seven in the affirmative, two in the negative, with

         14  no abstentions, the item is adopted.

         15                 Please sign the reports.

         16                 CHAIRPERSON SPIGNER: There being no

         17  further business at this time for the Housing and

         18  Buildings Committee, this meeting is adjourned.

         19                 (Hearing concluded at 3:34 p.m.)
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