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REPORT OF THE GOVERNMENTAL AFFAIRS DIVISION


Marcel Van Ooyen, Deputy Chief of Staff


COMMITTEE ON GOVERNMENTAL OPERATIONS


Chair – Council Member Bill Perkins

June 18, 2003

City Hall Council Chambers – 1:00 p.m.
INT. NO. 291:
By:      Council Members Gallagher, Oddo, Provenzano, Stewart, Addabbo, Felder, Jennings, McMahon, Sears and Lanza.
TITLE:

A Local Law to amend the administrative code of the city of New York, in relation to modifying matchable contributions for participating candidates in the campaign finance program and eliminating references to political contributions from corporations.
INT. NO. 382-A:
By:
Council Members Perkins, Comrie, Davis, Seabrook, Stewart, Vann and Gerson.
TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to the requirements of the campaign finance program for city elections, and to amend the charter of the city of New York, in relation to appointments to the New York City Campaign Finance Board and use of government resources during an election year.

INT. NO. 447:
By:     Council Members Monserrate, Baez and Stewart.
TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to increasing the contribution limits for candidates in the campaign finance program.

RES. NO. 552-A:
By:   Council Members Yassky, Brewer, DeBlasio, Barron, Davis, Gerson, Jackson, Koppell, Lopez, Martinez, Sanders and Vann; also Council Members Seabrook and Quinn.
TITLE:




      Resolution urging the Governor and State Legislature to pass the Clean Money, Clean Elections Act (A.3453A / S.3440A), a bill that would drastically improve the campaign finance system in New York State by lowering contribution limits, improving reporting requirements and enforcement, and most importantly, instituting a voluntary system of full public financing of elections.
INTRODUCTION


Today, the Committee is conducting a hearing on several pieces of legislation dealing with Campaign Finance Reform: Introductory Bill Numbers (“Int. Nos.”) 291, 382, 447 and Resolution Number (“Res. No.”) 552.  The Committee expects to hear testimony regarding, among other things, the fiscal impact of Int. Nos. 291, 382 and 447 on the Campaign Finance Program (the “Program”).  The City finds itself in a dire fiscal crisis, struggling with a huge budget deficit.  The aggregate outlay of public funds in 2001 for campaigns through the Program was $41,881,790.  With the City’s deepening fiscal crisis, there have been calls to limit public funding under the Program.  One issue addressed by these bills is whether to lower or affirm the current public funds matching rate.  Int. No. 382, additionally, addresses amending many other aspects of the Program, which will be discussed in depth below.  Res. No. 552 urges the Governor and State Legislature to pass the Clean Money, Clean Elections Act (A.3453A / S.3440A), a bill that would amend the campaign finance system in New York State. 

The Committee expects to hear testimony from the Campaign Finance Board (the “Board”), election attorneys and good government groups.  In addition, many of the members of the Committee, as participating candidates in the Program, have each had their own experiences, which will assist in guiding today’s hearing.

BACKGROUND 


Established by the Council in 1988, the Program has proven itself a model for the nation and a first-rate example of successful campaign finance reform.  Its objectives were to increase participation in the electoral process regardless of access to wealth, and to reduce undue influence by small concentrations of large contributors and special interests.
  


Since its inception, the Council has built upon the legislation’s foundation by enacting various amendments.  In 1996, the Council enacted legislation that required all participating candidates for city-wide office to take part in public debates.
  In 1998, the Council enacted legislation that, among other things, lowered the contribution limits, limited use of a candidate’s personal funds, placed restrictions on expenditures for transitional and inaugural activities, limited corporate contributions and increased the matching rate to four public dollars for every one dollar.
  In 2001, the Council enacted more legislation to clarify the application of the four to one match in light of the ban on corporate contributions.
  In January, 2003, the Council enacted another round of legislation to clarify and strengthen the Program’s mandate.  Such legislation, among other things, clarified the procedure for filing disclosure reports, engaging in political activities and increased contribution limits for the sole purpose of candidates repaying campaign debt several years after being in such elective office.

ANALYSIS OF INT. NOS. 291, 382, 447 AND RES. NO. 552

Int. No. 291


Section 2 of the bill amends subdivision 2 of Section 3-705 to change the matching rate from four to two.  Paragraph (b) of subdivision 3 of Section 3-706 is also amended to change the match from five to three against well-financed candidates.  There is also a conforming technical change to delete the word “corporation” to reflect the fact that candidates can no longer accept corporate contributions.

Int. No. 382


Section 6 of the bill amends subdivision 2 of Section 3-705 to change the matching rate from four to three.  Additionally, the maximum amount  of public funds received per contributor is accordingly lowered to $750 (from $1,000).  The maximum aggregate amount of public funds per city council candidate is also lowered in paragraph 2(b) to $70,000 (the amount would otherwise be $82,500 for council member candidates for the upcoming 2003 elections).

The bill would further enact the following changes:

1.  Contributions


(a) Restrictions on organizational contributions.  The bill would prohibit participants from accepting contributions from any organizations, including unions, partnerships, limited liability companies, and all political committees.
 


(b) Lowering the contribution limits.  The bill would lower the contribution limits for citywide candidates to $4,000, for borough president candidates to $3,000, and for City Council candidates to $2,000.
  The bill would also make parallel reductions to the donation limits applicable to transition and inauguration entities.


(c) Threshold geographic requirement for candidates for City Council.  The bill would increase the number of required resident contributors to 100 for city council candidates.

2.  Public Funds


(a) Increased bonus for participants facing well-financed non-participants.  The bill creates a two-tiered bonus system.  The first tier would be similar to the current bonus situation — triggered when a non-participant raises or spends more than half the spending limit, increasing the matching rate from $4-to-$1 to $5-to-$1, and increasing the maximum public funds cap to two-thirds of the spending limit.  The second tier would be triggered when a non-participant raises or spends 1½ times the spending limit.  The participant would then receive public matching funds at a rate of $6-to-$1 up to a cap equal to 100% of the spending limit.  Under both tiers, the spending limit would be lifted, but the contribution limits and prohibitions would remain in effect.


(b) Withholding a portion of public funds.  The bill would authorize the Board to withhold up to 10% of public funds payable to participants until the final pre-election public funds payment.  The withholding would assist the Board in confirming that no participant receives an excessive amount of public funds for that election and serves as an incentive for timely pre-election filings.


(c) Fundamental breach of the certification.  The bill would confirm that a participant who the Board determines has fundamentally breached the terms and conditions of his or her certification must return to the Board all public funds already received, and is no longer eligible to receive additional public funds for the elections covered by the certification.  Nonetheless, that participant must still comply with the Program, including the disclosure requirements, contribution limitations and prohibitions, and expenditure limitations.  Examples of conduct that would constitute a fundamental breach include, but would not be limited to, submission of fraudulent matchable contribution claims, use of public funds for fraudulent campaign expenditures, cooperation in alleged independent expenditures which are in fact made in cooperation with the participant, and the use of an entity controlled by a participant, such as a political committee, to conceal campaign expenditures from the Board.


(d) Write-in candidates.  The bill would confirm that participants seeking nomination or election solely as write-in candidates, or who are opposed only by write-in candidates, are not eligible to receive public funds.

3.  Spending


(a) Consolidate separate calendar year spending limits.  The bill would consolidate the various calendar year limits into two limits, one for the primary election and one for the general election.  The two limits would cover the entire election cycle: the primary limit would cover from the first year of the election cycle through the primary, after which the general election limit would apply.


(b) Exempt expenditures.  Currently, a number of different types of expenditures are exempt from the spending limits, including costs to comply with the Act, the Board’s Rules, and New York State Election Law, as well as the cost to challenge or defend the validity of petitions. Local Law No. 12 of 2003 seeks to simplify the treatment of exempt expenditures by permitting participants the option of either fully documenting and substantiating all expenditures claimed as exempt, or limiting their exempt expenditures to 7.5% of their applicable expenditure limit and submitting to the Board only the ordinary documentation required for all expenditures.

The bill would eliminate exempt expenditures, except for legal fees made to challenge or defend either petitions or the canvassing of election results.  All other expenditures would be covered by the spending limits.  The bill would also eliminate the safe-harbor created by Local Law 12.


(c) Spending limits.  Mandated inflation adjustments will drive the spending limits 9.5% higher than in 2001.  The bill would further increase the spending limits by 5% for the citywide and borough-wide offices to account for actual expenditures that otherwise would be exempt and for consolidating spending limits.  At the same time, the bill would limit the increase in the spending limit for City Council to $146,000.  While this is higher than the 2001 limit of $137,000, it is lower than the inflation-adjusted $150,000 limit.


(d) Additions to the list of expenditures that are not qualified.  The bill would clarify and add certain expenditures to the list of expenditures for which public funds may not be used: payment of penalties, expenditures to comply with the Act and the New York State Election Law, payments to contributors (as described below), post-election expenditures, expenditures for lawsuits, unitemized expenditures, and repayment of advances.  Another expenditure that would be excluded as qualified expenditures are payments to contributors up to the amount of public funds received by the candidate as a result of these contributors’ contributions.  This is intended to protect the Public Fund from candidates who, in effect, return contributions to contributors after the candidate has used those contributions to receive public funds.

4.  Disclosure


(a) Intermediaries.  Participants are currently required to report intermediaries and the contributions that the intermediaries deliver to a candidate.  The bill would expand the current definition of “intermediary” to include not only individuals or entities who deliver contributions to a candidate, but also those known to the campaign to have successfully solicited contributions for the candidate, excluding professional fund-raisers and campaign staff workers.


(b) Disclosure of contributor employment information.  The bill would eliminate a provision providing that candidates need not collect and disclose the occupation, employer, and business address of any contributor making contributions aggregating not more than ninety-nine dollars from a single contributor.  Currently, candidates may disclose contributions aggregating less than ninety-nine dollars without employer information but still receive public funds for those contributions.  The bill would retain the provision providing that candidates need not itemize contributions aggregating not more than ninety-nine dollars from a single contributor, because to require itemization of these small contributions can be burdensome (although unitemized contributions are not matchable).  If small contributions are itemized, however, this bill would require the disclosure of employer information for them.

5.  Debate Program


(a) Require debate participants to show a minimum of public support.  The bill would limit eligibility for debates to those participants who meet objective, nonpartisan, and nondiscriminatory criteria set forth in a sponsor’s application.  Under the current law, participation in the debates is limited, with certain exceptions, only to candidates who join the Program and who are opposed on the ballot.  This standard would cover all debates, including the selection of “leading contenders” for the second debates for an election, but would be a lower standard than that for “leading contenders.”  To improve the quality of the debates, sponsors would be permitted to invite non-participants to the debates if the non-participants met the same objective, nonpartisan criteria that participants must meet.


(b) Limit second primary election debate to “leading contenders.”  The bill would treat the second primary election debate in the same way as the general election debates by limiting it to “leading contenders” and permitting sponsors to invite non-participants to the second primary election debate if they meet the same objective, nonpartisan criteria that participants must meet to be considered “leading contenders.”  This standard would be higher than the general standard for participation in debates discussed in (a) above.


(c) Eliminate alternate forums.  The requirement of an alternative nonpartisan voter education program for citywide candidates excluded from the general election “leading contenders” debate did not generate public interest in 1997 or 2001 according to the Board.  The bill would repeal this requirement and thereby eliminate a significant administrative burden for the debate sponsors and the Board.


(d) Eliminate one of the two run-off primary debates.  The bill would eliminate one of the two required run-off primary debates.  In 2001, run-off Democratic primaries were held for both mayor and public advocate.  The Board and the debate sponsors were required to plan, schedule, and hold four additional debates in the two-week period prior to the run-offs.  The scheduling difficulties were further compounded by the postponed September 11th primary.  The Board proposes that one run-off debate would be sufficient to promote public discourse and would be less burdensome for sponsors and the candidates in the very brief time between the primary election and the date of the run-off election.


(e) Repeal the requirement that sponsors indemnify the city.  According to the Board, at post-election hearings after both the 1997 and 2001 elections, debate sponsors cited their indemnification obligation and lack of legal protection under the law as potential disincentives to sponsoring a debate in the future.  In 1997, a candidate who was not a participant in the Program sued both the Board and the debate sponsors challenging his exclusion from the debates as unconstitutional.  Although the lawsuits proved to be without merit, sponsors incurred substantial expenses defending themselves.  In 2001, the indemnification provision discouraged some 1997 sponsors from participating in the 2001 Debate Program and made it more difficult for the Board to obtain sponsors, particularly sponsors who would broadcast the debates.  Therefore, the bill would remove the requirement that a sponsor agree to indemnify the city for any liability arising from the acts or omissions of the sponsor.  Instead, the city would indemnify the sponsors for any liability arising from the acts or omissions of the sponsor or the city in connection with the debates.


(f) Penalties for failure to debate.  The bill would clarify that participants who fail to participate in a mandatory debate may be subject to civil penalties, in addition to the other sanctions already provided for in §3-709.5 of the Act.  Currently, §3-709.5 provides that participants who fail to participate in a mandatory debate must return all public funds received and may not receive any additional public funds.  Further, §3-711(1) of the Act provides that participants may be subject to civil penalties for violation of any provision of the Act.  The Board in the past has applied §3-711(1) to the failure to participate in a mandatory debate, and this change would make the application of §3-711(1) to the debate provisions more explicit, but would not change the substance of the Act.

6.  Appointments to the Board


To promote the smooth functioning of the Board in administering the Program in an election year, the bill would change the commencement date for the term of each Board member from April 1st to December 1st.  This would protect against the possible appearance that an appointment during the period immediately preceding an election was intended to influence Board decisions, and it provides a mechanism for ensuring continuity at the Board’s busiest period.  This change would take effect for terms that expire in 2004 and thereafter, and would potentially reduce the terms of four current Board members by four months.

7.  Transition and Inauguration Entities


 The bill would confirm that candidates may fund their own transition and inauguration entities (TIE’s) without regard to the limits on the size of the donation, and would require that if a TIE has funds remaining after it has paid all liabilities, the surplus funds shall be returned to the TIE’s donors (or, if this is impractical, to the Public Fund).  In order to conform the TIE requirements to those of candidate committees participating in the Program, the bill would also prohibit the acceptance of corporate donations and includes the same limitations on donations to TIE’s as are proposed for contributions to candidate committees.  In addition, TIE’s would be prohibited from incurring any liabilities after January 31st in the year following the election, and from accepting any donations after those liabilities have been paid.  The change regarding surplus funds would in part codify Advisory Opinion No. 2000-5 (October 11, 2000), which concluded that the only permissible use for a TIE’s unexpended funds is for the funds to be returned to one or more of the TIE’s donors.  The bill would also conform the standard for reporting requirements applicable to transition and inauguration entities to the standard applicable to committees participating in the Program.

8.  Restrictions on Use of Government Funds and Resources During the Election Year


Local Law No. 40 of 1998 added Section 1136.1 of the Charter, prohibiting certain uses of government funds and resources by city employees or officers for political purposes.  The bill would amend this law by lengthening the prohibition on the use of government resources for mass mailings before an election from 30 to 90 days, but without impinging on an elected official’s need to respond to constituents.  The bill would also ban altogether the use of government resources for distributing gifts to promote an officeholder’s candidacy.  The bill would further grant express authority to the Conflicts of Interest Board to investigate and determine whether violations of this section have occurred, and, if a violation has been found by the Conflicts of Interest Board, authorize the Campaign Finance Board to investigate and determine whether the prohibited use of government resources also violates the Act.

Int. No. 447


The bill affirms support for the four to one match in the legislative intent and amends the Act in Section 2 of the bill to increase contribution limits by $1,000 for candidates for all offices.

Res. No. 552

This resolution urges the Governor and State Legislature to pass the Clean Money, Clean Elections Act (A.3453A / S.3440A).  The Clean Money, Clean Elections Act was re-introduced by State Senator David Paterson and Assembly Member Felix Ortiz in 2003.  These companion bills would institute a voluntary system of full public financing of statewide and legislative elections, whereby candidates who demonstrate broad public support and agree not to accept private campaign contributions would each receive a set and equal amount of public funds.

Today’s hearing will serve as a forum for witnesses and the public to offer their opinions and insights regarding the various amendments and issues addressed in this report.
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� See Proceedings of the Council of the City of N.Y., Int. No. 906-A of 1987, enacted as Local Law 8 of 1988 (codified as N.Y.C. Charter, ch. 46 and N.Y.C. Admin. Code, title 3, ch. 7).





� See Local Law 90 of 1996.





� See Local Laws 27 and 48 of 1998.  The Charter Referendum voted on in the November 1998 election ratified such amendments and banned corporate contributions.





� See Local Law 21 of 2001.  For the definition of “matchable contribution” and other restrictions regarding matching rates, see §§ 3-702(3), 3-705(2).  For participating candidates opposing a candidate who has not joined the Program, the matching rate is five to one, with no expenditure limitation.  See N.Y.C. Admin. Code § 3-706(3).





� See Local Laws 12 and 13 of 2003.





� See Section 3 of Int. No. 382.





� See Section 3 of Int. No. 382.





� See Section 13 of Int. No. 382.


� See Section 4 of Int. No. 382.





� See Section 7 of Int. No. 382.





� See Section 6 of Int. No. 382.





� See Section 11 of Int. No. 382.





� See Section 4 of Int. No. 382.





� See Section 7 of Int. No. 382.





� See Section 7 of Int. No. 382.





� See Section 7 of Int. No. 382.





� See Section 5 of Int. No. 382.





� See Section 2 of Int. No. 382.





� See Section 4 of Int. No. 382.





� See Section 10 of Int. No. 382.





� Ibid.





� Ibid.





� Ibid.





� Ibid.





� Ibid.





� See Section 9 and 14 of Int. No. 382.





� See Section 13 of Int. No. 382.





� See Section 15 of Int. No. 382.
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