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SUBJECT:
A Local Law to amend the administrative code of the city of New York, in relation to requiring the department of health and mental hygiene to develop a prescription drug discount card program.
 

On February 16, 2005, the Committee on Health will hold a hearing to consider Proposed Int. No. 172-A, a Local Law to amend the administrative code of the city of New York, in relation to requiring the Department of Health and Mental Hygiene (DOHMH) to develop a prescription drug discount card program.  The Committee held a previous hearing on this issue on January 26, 2005, during which time Committee members heard testimony from representatives of DOHMH, Nassau County Comptroller Howard Weitzman, the office of the Westchester County Executive, Rockland County Legislator David Fried, Pharmacists Society of the State of New York, Pharmaceutical Research and Manufacturing Association (PhRMA), the Medicare Rights Center, Working Today, the Pharmacists Society of the State of New York, New York City Pharmacists Society and others.
Background


National spending for prescription drugs has continued to rise over the last decade.  It is estimated that Americans spent more than $180 billion on prescription drugs in 2003, while such spending could reach as much as $250 billion by 2006.
  The rising cost of prescription drugs has become particularly problematic as the number of uninsured has continued to increase.  According to a 2004 report by Families USA (the “Families USA Report”), approximately 81.8 million people – one out of three (32.2 percent) of those under the age of 65 – were without health insurance in the United States for all or part of 2002 and 2003.


In New York State, the proportion of individuals without insurance is even higher than the national average, with more than one out of three people under the age of 65 without health insurance for all or part of 2002-2003.
  Families USA reports that in 2003, there were 5.6 million individuals who were uninsured in New York State.
  A report conducted by The Commonwealth Fund, entitled “New York Seniors and Prescription Drugs: Seniors Remain at Risk Despite State Efforts,” found that 24 percent of New York City Seniors had no prescription drug coverage.
  Additionally this report found that,

· In 2001, one-third of New York seniors without drug coverage who had congestive heart failure, diabetes, or hypertension skipped doses of their medications. This is in contrast to only 9 to 14 percent of seniors with such chronic illnesses who had drug benefits.

· One-third (35%) of New York seniors without drug coverage spent $100 or more per month on their medications--twice the rate (17%) of those with coverage.

· One in five (19%) low-income New York seniors spent less on food and rent in order to afford medications.

Due to the large number of individuals who are uninsured and the high cost of prescription drugs, seniors and others with limited prescription drug coverage are looking for savings.  Prescription drug card programs that offer prescriptions at a discounted price to enrolled individuals are one approach that has become available in recent years.  These programs are sponsored by many organizations, including senior associations, states, local municipalities, pharmacies, pharmaceutical manufacturers and employers.  Currently prescription drug card users comprise a very small share (2 to 10 percent) of pharmacies’ prescription business nationally.

Prescription drug discount programs vary in terms of eligibility, discounting method, range of drugs, range of member pharmacies, availability of home delivery and card fees.  For the most part, advocates have found that Prescription Drug Discount Cards save money for the uninsured.
  However, many advocates have also warned that consumers must be educated because not all cards are beneficial to consumers, and some are even fraudulent.

How a Prescription Drug Card Works


There are two kinds of prescription drug cards.  One such card is administered by pharmacy benefits managers (PBMs).  The other is sponsored by pharmaceutical-manufacturers.  These cards differ in eligibility requirements, the range of drugs covered, whether a pharmacy is reimbursed for the discount it provides and the price available with the card.  Most of the card programs administered by PBMs are available to all adults regardless of age or income, while pharmaceutical manufacturer’s cards are generally available only to Medicare beneficiaries with incomes below a certain level that have no prescription drug coverage.  Additionally, PBM-administered cards usually provide discounts for most outpatient prescription drugs, while most pharmaceutical manufacturer’s cards give discounts on outpatient prescription drugs produced by the sponsoring manufacturer.

PBM-administered cards and pharmaceutical manufacturer’s cards use different mechanisms to bring down the price of prescription drugs for their cardholders.  For drugs purchased with PBM-administered cards, retail pharmacies accept a lower price from cardholders than their usual price, and in some cases receive partial payment for the difference.  For drugs purchased with cards sponsored by pharmaceutical manufacturers, retail pharmacies receive payment from the manufacturer for a portion of the difference between the usual price and the cardholder’s price.  The PBM-administered cards typically offer a price to a cardholder that is 10 to 15 percent below either a standard reference price or the retail pharmacy’s usual price – whichever is lower.  Prices available with a manufacturer-sponsored card for a particular drug are typically lower than those through PBM-administered cards because the pharmaceutical-manufacturer-sponsored cards offer either a larger discount off a lower reference price or a flat price.

Most PBM-administered cards programs have a sponsoring organization.  The sponsoring organization markets the program under its own name, but contracts with another organization – a PBM – to administer the program.  Generally, the PBM creates a network of participating pharmacies that have contracts with the PBM, specifying discount arrangements.  The PBM processes orders for the cards and operates a mail order pharmacy that cardholders may use.  Consumers may have many different cards, and each card may be used at any participating retail pharmacy or through the PBM’s mail order pharmacy.  However, consumers cannot use multiple cards to combine discounts.

Medicare and the Prescription Drug Discount Card Program

In July 2001, President Bush proposed a plan to reform Medicare, including adding a prescription drug benefit for the elderly.  Until the prescription drug benefit begins in 2006, the Administration proposed establishing a drug card discount program.  In December of 2003, Congress passed a new Medicare law, which created a temporary Medicare-approved prescription drug discount card program that began in the spring of 2004 and is scheduled to last until the Medicare prescription drug benefit, Part D, begins in early 2006.
  Under the current prescription drug discount card program, the Centers for Medicare and Medicaid Services (CMS) endorses certain prescription drug discount cards and allows the PBM to place the CMS logo on the card if it meets certain criteria that ensures consumer safety.

In reaction to the creation of this plan, members of Congress requested that the United States General Accounting Office (GAO) do a report on prescription drug discount cards.  In September 2003, the GAO released a report entitled “Prescription Drug Discount Cards; Savings Depend on Pharmacy and Type of Card Used.”  This report found that both PBM-administered cards and manufacturer-sponsored cards provided discounts to consumers, but that manufacturer-sponsored cards provided greater discounts for consumers.  However, the report also noted that there was a more limited selection of prescription drugs from manufacturer-sponsored cards.  The GAO found that manufacturer-sponsored cards provided greater discounts because its price “is either a percentage off the manufacturer’s list price to the wholesalers, which is generally lower than average wholesale price, or a dollar amount for a specified amount of a drug.  For example, Aventis cardholders pay no more than 15 percent below its list price to wholesalers for a covered drug, and a Pfizer Share Card enrollee pays $15 for each 30-day supply of any covered drug.”
  The GAO report found that the median savings with the use of a PBM-administered card were from $2.09 to $20.95 for a 30-day supply of the nine drugs most commonly purchased by seniors.
  A study done by Cindy Parks Thomas, et al, at Brandeis University, entitled “PBM-Administered Prescription Drug Discount Cards: Savings for Uninsured Seniors,” found that “discounts derived from prescription drug card programs administered by national PBM’s for uninsured seniors are considerable… [that] the average discount for generic medications was 26 percent ($7 per prescription)… [and] the average discount for brand drugs was 14 percent ($11 per prescriptions) and for patients taking multiple prescription drugs savings for a month on medications were substantial, ranging between 12 and 21 percent overall.”

Local Prescription Drug Card Programs

As of March 2003, 25 states offered their own version of discount programs for seniors and/or low-income individuals.
  Recently, local governments have begun to sponsor their own prescription drug cards in an effort to help negotiate better prescription drug prices with local pharmacies.  Nassau, Westchester and Rockland counties in New York have contracted with PBMs to provide prescription drug discount cards to their residents.  In Nassau County, the program, called NassauRx, costs consumers nothing and, according to County Comptroller Howard Weitzman, provides cost savings averaging 24 percent (or approximately $17) per prescription.

From county to county, prescription drug plans differ slightly with respect to the discounts provided and the percentage of pharmacies that opt into a contract (approximately 75 percent of Nassau’s drugstores participate in Nassau’s prescription drug card program)
 with the selected PBM.  Both Nassau and Rockland County’s winning bid was AdvancePCS, a division of Caremark Rx in Nashville.
  AdvancePCS negotiated prices with drug manufacturers, including rebates for itself, and with drugstores who pay some fees to participate.  Although discounts cut profits, stores join prescription drug card programs to stay competitive and hope to make up the loss on volume.

Critics of the Nassau program argue that AdvancePCS accesses hidden fees in order to increase its own profits.  The Pharmacists Society of New York State points out that while discounts are coming from the local pharmacies, AdvancePCS has a $0.85 transaction fee charged to consumers and is entitled to keep any rebates it negotiates with drug makers.
  Comptroller Weitzman said in a recent interview with Drug Topics, a bimonthly national pharmacist trade magazine, “I’d be much happier if we could have devised a program that the drug companies pay for, but under the current pricing structure, that’s not possible.”
  Additionally, Mr. Weitzman says he always mentions the transaction fees when promoting the card.

In addition, the State of Ohio recently passed legislation pursuant to which it  launched a prescription drug discount card program for seniors and people with disabilities.  The Ohio Buckeye Prescription Drug Savings Program is administered by MemberHealth at no cost to the state.  During its first year of operation, the Ohio program has saved participants over $15, million with the average savings on each prescription at 25%.
  All but three of Ohio’s 2,362 pharmacies have chosen to participate in the program.
  

PROPOSED INT. NO. 172-A
           Section 1 of Proposed Int. 172-A would set forth the legislative findings of the New York City Council.


§ 2 of Proposed Int. 172-A would add a new chapter ten to the Administrative Code of New York City.  Subsection 17-1001 would be entitled “short title” and provide that chapter 10 would be known and may be cited as the “Prescription Drug Discount Card Act.”

Subsection 17-1002 would be entitled “definitions” and provide that, when used in chapter 10, the term “rebate” would mean a refund of a certain portion of the wholesale price of a drug based on a negotiated agreement between a drug manufacturer and any administrator of the prescription drug discount card program created pursuant to this chapter. 


 Subsection 17-1003 would be entitled “prescription drug discount card program. Subdivision a of section 17-1003 would require that the department of health and mental hygiene (DOHMH or the “department”) develop a prescription drug discount card program which would be made available to all New York City residents, regardless of age, income, immigration status or health insurance coverage status, for the purpose of providing all New York City residents with a prescription drug discount card which may be used to buy prescription drugs at reduced prices at participating pharmacies.  Such prescription drug discount card program would enable each user of such program to purchase at a reduced price from a pharmacy that participates in the program any prescription drug that is eligible for a discount through such program.  Subdivision a would further provide that the prescription drug discount card program would allow users to purchase a drug at the lower of either the drug price available through the prescription drug discount card program or the pharmacy’s customary and usual price.   Any prescription drug discount card issued pursuant to this section would not be utilized in conjunction with another type of prescription drug discount card for the same transaction.


Subdivision b of Section 17-1003 would provide that nothing in this chapter would be construed to provide any governmental entity other than DOHMH with access to any individually identifiable information regarding users of the prescription drug discount card program established pursuant to this section.  Subdivision b would further provide that the Department must keep confidential all information concerning the identity of users of the program and the drugs that such users purchase through the program.  The Department may use such information solely to conduct epidemiological and health planning studies and to provide general information to users about the drugs such users are taking, the conditions for which such users are taking the drugs and other services of DOHMH or the City of New York related to such conditions.  


Subdivision c of section 17-1003 would provide that no administrator of the prescription drug discount card program shall provide the prescription drug discount card developed pursuant to this section to any resident of the City of New York unless such administrator ensures that a portion of any rebate payments received from drug manufacturers is distributed to users of such program, including pharmacies participating in the program. 

Subdivision d of section 17-1003 would provide that any duly licensed pharmacy willing

to comply with the terms and conditions of the prescription drug discount card program must be permitted to participate in the program.
Subsection 17-1004  of Proposed Int. 172-A would be entitled “report” and would provide that not later than sixty days after the end of each twelve-month period during which the prescription drug discount card program has been in operation, the Department must provide the City Council with a report regarding such program.  Such report must provide information regarding the operation of such program during the reporting period, including, but not limited to (i) the number of prescription drug discount card holders who used the prescription drug discount card at least once, (ii) the total cost savings to all card holders generated by the program, (iii) the average cost savings to a card holder per prescription, (iv) the source and method of cost savings under the program, (v) the major drug categories that are not discounted under the program and an explanation as to why such drugs are not listed, (vi) the drugs for which rebates are offered under the program, listed according to major drug category, (vii) the number of pharmacies participating in the program, and (viii) to the extent available, any costs incurred by pharmacies to participate in the program.    


Subsection 17-1005 of Proposed Int. 172-A would be entitled “implementation” and would provide that the department may enter into contracts or agreements with third parties to implement the provisions of this chapter, including, but not limited to, developing and/or administering the prescription drug discount card program established pursuant to section 17-1003 of this chapter and collecting information required by section 17-1004 of this chapter.  

Subsection 17-1006 of Proposed Int. 172-A would be entitled “rules” and would provide that the Department may promulgate such rules as may be necessary to implement the provisions of this chapter. 


Section 3 of Proposed Int. 172-A would provide that Proposed Int. 172-A would take effect one hundred and twenty days after its enactment into law. 

Proposed Int. No. 172-A

By Council Members Baez, Rivera, Clarke, Dilan, Fidler, Foster, Gentile, Gioia, Katz, Koppell, Martinez, McMahon, Monserrate, Nelson, Quinn, Recchia, Seabrook, Stewart, Yassky, Gerson, Gennaro, Jackson, Liu, Vann and Gonzalez

..Title
A Local Law to amend the administrative code of the city of New York, in relation to requiring the department of health and mental hygiene to develop a prescription drug discount card program. 

Be it enacted by the Council as follows:

Section 1.  Legislative findings and intent.  National spending for prescription drugs has continued to rise dramatically over the last decade.  It is estimated that Americans spent more than $180 billion on prescription drugs in 2003, and that such spending could reach as much as $250 billion by 2006.  According to a recent report from the Association of Chain Drug Stores, brand-name retail drug prices jumped nearly $10 per prescription between 2002 and 2003.  


The rising cost of prescription drugs has become particularly problematic as the number of uninsured individuals has continued to increase.  According to a 2004 report by Families USA, approximately 81.8 million people – including one out of three of those under the age of 65 – were without health insurance in the United States for all or part of 2002 and 2003.  In New York State, the proportion of individuals without insurance is even higher than the national average, with more than one out of three people under the age of 65 without health insurance for all or part of 2002 and 2003.  In New York City, it is estimated that 1.8 million people had no health insurance in 2002, and two-thirds of the uninsured were employed.  According to the New York City Community Health Survey, during 2003, an estimated 908,000 people chose not to fill one or more prescriptions because of cost. 



Accordingly, the New York City Council finds that a New York City prescription drug discount card program should be made available to all New York City residents regardless of age, income, immigration status or health insurance coverage status, and without any barriers, such as a fee for the card or a registration process, to participation in the program.  


It is the intent of the Council that the discounts under such program will pass to the beneficiary - the consumer - at the point of sale.  Based on the experience of prescription drug discount cards in other jurisdictions, the Council expects that consumers will receive a substantial discount on prescription drugs under the New York City program. For example, under the Nassau County prescription drug card program, users of the NassauRx card benefited from drug prices that were up to 40% lower than the lowest commonly available retail price. Furthermore, it is also the intent of the Council that a New York City prescription drug discount card be used for purchases at pharmacies, through mail order and over the Internet.  It is not the intent of the Council that the New York City prescription drug discount card be used in conjunction with any other discount prescription drug card during the same transaction or that this chapter be construed to require prescription drug manufacturers to participate in such program or to negotiate with any administrator regarding such program.

§ 2.  Title 17 of the administrative code of the city of New York is hereby amended by adding a new chapter 10 to read as follows:

CHAPTER 10

PRESCRIPTION DRUG DISCOUNT CARD ACT

§ 17-1001  Short title.  

§ 17-1002 Definitions.

§ 17-1003  Prescription drug discount card program.

§ 17-1004  Report. 

§ 17-1005  Implementation.

§ 17-1006  Rules.

§ 17-1001  Short title.  This chapter shall be known and may be cited as the “Prescription Drug Discount Card Act.”

§ 17-1002 Definitions. When used in this chapter, the term “rebate” shall mean a refund of a certain portion of the wholesale price of a drug based on a negotiated agreement between a drug manufacturer and any administrator of the prescription drug discount card program created pursuant to this chapter. 


 § 17-1003  Prescription drug discount card program. a. The department shall develop a prescription drug discount card program which shall be made available to all New York city residents, regardless of age, income, immigration status or health insurance coverage status, for the purpose of providing all New York city residents with a prescription drug discount card which may be used to buy prescription drugs at reduced prices at participating pharmacies. Such prescription drug discount card program shall enable each user of such program to purchase at a reduced price from a pharmacy that participates in the program  any prescription drug that is eligible for a discount through such program.  The prescription drug discount card program shall allow users to purchase a drug at the lower of either the drug price available through the prescription drug discount card program or the pharmacy’s customary and usual price.   Any prescription drug discount card issued pursuant to this section may not be utilized in conjunction with another type of prescription drug discount card for the same transaction.


b.  Nothing in this chapter shall be construed to provide any governmental entity other than the department with access to any individually identifiable information regarding users of the prescription drug discount card program established pursuant to this section.  The department shall keep confidential all information concerning the identity of users of the program and the drugs that such users purchase through the program.  The department may use such information solely to conduct epidemiological and health planning studies and to provide general information to users about the drugs such users are taking, the conditions for which such users are taking the drugs and other services of the department or the city of New York related to such conditions.  


c.  No administrator of the prescription drug discount card program shall provide

the prescription drug discount card developed pursuant to this section to any  resident of the city of New York unless such administrator ensures that a portion of any rebate payments received from drug manufacturers is distributed to users of such program, including pharmacies participating in the program. 

d. Any duly licensed pharmacy willing to comply with the terms and conditions

of the prescription drug discount card program shall be permitted to participate in the program.

§ 17-1004  Report.  Not later than sixty days after the end of each twelve-month period during which the prescription drug discount card program has been in operation, the department shall provide the city council with a report regarding such program.  Such report shall provide information regarding the operation of such program during the reporting period, including, but not limited to (i) the number of prescription drug discount card holders who used the prescription drug discount card at least once, (ii) the total cost savings to all card holders generated by the program, (iii) the average cost savings to a card holder per prescription, (iv) the source and method of cost savings under the program, (v) the major drug categories that are not discounted under the program and an explanation as to why such drugs are not listed, (vi) the drugs for which rebates are offered under the program, listed according to major drug category, (vii) the number of pharmacies participating in the program, and (viii) to the extent available, any costs incurred by pharmacies to participate in the program.    


§ 17-1005 Implementation.  The department may enter into contracts or agreements with third parties to implement the provisions of this chapter, including, but not limited to, developing and/or administering the prescription drug discount card program established pursuant to section 17-1003 of this chapter and collecting information required by section 17-1004 of this chapter.  

§ 17-1006  Rules. The department may promulgate such rules as may be necessary to implement the provisions of this chapter. 

§3. This local law shall take effect one hundred and twenty days after its enactment into law. 

�








� Cindy Parks, “PBM-Administered Prescription Drug Discount Cards: Savings for Uninsured Seniors,” March 11, 2003.


� Families USA, One in Three:  Non-Elderly Americans Without Health Insurance, 2002-2003, June 2004, p. 1.  


� Id. at 3. 


� Id. at 3.


� David Sandman, et al, “New York Seniors and Prescription Drugs: Seniors Remain At Risk Despite State’s Efforts; Findings From a 2001 Survey of Seniors in Eight States,” The Commonwealth Fund, December 2002


� Id.


� The United States General Accounting Office, “Prescription Drug Discount Cards, Savings Depend on Pharmacy and Type of Card Used,” September 2003


� Cindy Parks Thomas, et al, “PBM-Administered Prescription Drug Discount Cards: Savings for Uninsured Seniors,” March 11, 2003.


� Prescription Access Litigation, “The New Medicare Drug Cards: Real Discounts or Not?” Prescription Access Litigation; A Community Catalyst Initiative, May 2004.


� The United States General Accounting Office, “Prescription Drug Discount Cards, Savings Depend on Pharmacy and Type of Card Used,” September 2003


� The United States General Accounting Office, “Prescription Drug Discount Cards, Savings Depend on Pharmacy and Type of Card Used,” September 2003


� Id.


� Id.


� Cindy Parks Thomas, et al, “PBM-Administered Prescription Drug Discount Cards: Savings for Uninsured Seniors,” March 11, 2003.


� Cindy Parks Thomas, et al, “PBM-Administered Prescription Drug Discount Cards: Savings for Uninsured Seniors,” March 11, 2003.


� Carol Ukens, “Long Island RPh.s hurt by RX discount Card,” Drug Topics, December 13, 2004.


� Bruce Lambert, “Nassau County Issues Free Cards to Provide Discounts on Medicines,” New York Times, June 30, 2004.


� Id. Nassau solicited nine bids from PBMs.


� Carol Ukens, “Long Island RPh.s hurt by RX discount Card,” Drug Topics, December 13, 2004


� Id.


� Golden Buckeye Prescription Drug Savings Program, First Annual Report, January 31, 2005.


� Id. 





17

