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I. Introduction
On Wednesday, February 15, 2012, the Committee on Public Safety, chaired by Council Member Peter F. Vallone, Jr., and the Committee on Transportation, chaired by Council Member James Vacca, will hold a joint oversight hearing entitled, “Proceeding with Caution – An Examination of NYPD’s Accident Response and Enforcement of Traffic Rules Relating to Cars, Bikes, and Trucks.”  The Committees expect to hear testimony from representatives of the New York City Police Department (“NYPD”), advocacy groups, and members of the community. 

II. Background and Case Study
This hearing is about two separate but related issues: the NYPD’s enforcement of the laws that govern driving and biking on City streets and the NYPD’s response to accidents when they occur.  For background purposes, therefore, it is useful to know some statistical information about cars, bikes, and trucks that are traversing our roadways and to understand why NYPD’s accident response is so important.

According to a report issued by the Drum Major Institute and Transportation Alternatives, between 2000 and 2009 there were 34,000 automobile accidents that resulted in serious injuries in New York City.
 According to the same report, an average of 317 New Yorkers die each year as a result of car crashes.
 These statistics place New York among the least safe cities in the world among its peers, for traffic fatalities.
  In fact, statistics released by the New York State Department of Motor Vehicles, show that in 2009 car crashes resulted in the deaths of 158 pedestrians, 98 drivers and passengers, and 12 cyclists; with over 10,443 pedestrians, 58,556 drivers and passengers and 2,809 cyclists suffering non-fatal injuries.
 The leading cause of these dangerous car crashes in New York City is speeding, which contributes to more automobile accidents than driver distraction and DWI/DUI, combined.
  It appears surprising, therefore, that according to statistics provided by Transportation Alternatives, NYPD issued 76,493 violations for excessive speeding in 2010 while giving out 82,307 violations for tinted windows. 
  
Automobiles are not the only vehicles that cause and create harmful situations, however.  According to a study, conducted between 1996 and 2005 by the City of New York, in 150 instances bicyclists caused an accident for reasons such as disregarding traffic controls, bicyclist inattention, and travelling the wrong way.
  This study also shows that of the 225 bicyclist deaths that occurred in that time frame only one fatal crash with a motor vehicle occurred when a bicyclist was in a marked bicycle lane and almost all (97%) involved situations where the cyclist was not wearing a helmet.
  Additionally, data provided by the NYPD shows that trucks and/or commercial vehicles are involved in many accidents.  Specifically, in December of 2011 there were 933 commercial vehicles involved in accidents citywide.
  
Regardless of the type of vehicles involved, statistics show, however, that the number of traffic related fatalities declined in the past year.  According to the Mayor’s Management Report, there were 236 traffic fatalities in New York City in fiscal year 2011, down from 310 in fiscal year 2007.
   While NYPD’s traffic enforcement tactics are likely a cause for this decline and important for continued reductions in traffic fatalities, it must be recognized that accidents will still occur.  For this reason, the NYPD’s accident response and investigation tactics remain important.  Adequate response and investigation allow for the proper punishment of violators and provide help to the injured, deceased, and their families.  Therefore, where there is a fatality or serious injury, it is important that the NYPD properly responds, properly investigates, and properly informs the families of those involved.  The recent death of Mathieu Lefevre highlighted this issue.
The Investigation of Mathieu Lefevre’s Death
On October 18th, 2011 Mathieu Lefevre was killed by a flatbed truck at the intersection of Morgan Ave and Meserole Street in Brooklyn while riding his bicycle.
  The truck left the scene of the accident and the NYPD discovered the vehicle parked on the street several blocks away.
 Initial reports stated that the NYPD investigation found that the driver of the truck, Mr. Leonardo Degianni, was not criminally responsible for the accident.
 The NYPD believed that Mr. Degianni was unaware of the collision with Mr. Lefevre and that Mr. Lefevre was at fault because he failed to stop at the red light at the intersection.
 

However, according to Erika Lefevre, the mother of the victim, NYPD did not share any information with the family about the circumstances surrounding her son’s death nor did they contact the family to inform them that Mr. Degianni was not going to be charged with a crime.
 On November 1, 2011 the Lefevre family filed a Freedom of Information Law (“FOIL”) request with the NYPD to obtain all records regarding the investigation of Mathieu Lefevre’s death.
  On January 20, 2012, NYPD released an investigative file containing 115 pages of documents and four videos that revealed facts that were contrary to those initially given to Mr. Lefevre’s parents.
  According to a statement issued by Ms. Lefevre, the NYPD has now charged the driver of the truck.

III. NYPD’s Role in Accident Response and Traffic Enforcement
The NYPD is responsible for enforcing traffic laws in New York City.
  Specifically, the Transportation Bureau is responsible for traffic enforcement, traffic management, and highway safety.
  The Transportation Bureau includes various units and divisions, such as the Traffic Control Division which includes the Highway Patrol District and the Traffic Enforcement Division.

The NYPD Highway Patrol District is divided into patrol service units that conduct regular patrol on local streets and limited access highways and respond to accidents, aid stranded motorists, and maintain safe traffic flow. 
  The Highway Patrol District also includes an Accident Investigation Squad that responds to vehicular accidents resulting in death or a serious injury likely to result in a death.
  The NYPD Traffic Enforcement division handles a variety of work including intersection control, tow operations, and the giving of summonses to those who disobey traffic regulations such as speed limit, traffic control devices, and right of way rules.  The work of NYPD officers within this unit is complemented by civilians assigned by the NYPD as Traffic Enforcement Agents.  These agents issue summonses to illegally parked vehicles, direct traffic at certain intersections, and prepare required reports.
  Additionally, all officers are taught to file a Traffic Intelligence Report when a traffic condition is observed but further assistance is required to correct the issue.
  The Traffic Intelligence Report must include the specific type of condition, times, place of occurrence, and any corrective measures taken or recommended.
  The reverse side of the report should contain a detailed description and diagram if available.

Bicycle Rules, Enforcement, and Awareness
Cyclists are granted all of the rights and are subject to all of the duties of a motor vehicle operator as per the New York State Vehicle and Traffic Law (VTL), with the one exception being the motorist rules associated with registration and licensing.  However, both the Administrative Code and the VTL create bike-specific rules such as: reckless operation of a bicycle;
 riding on the sidewalk;
 missing front/rear reflector;
 and clinging to vehicle.
  When utilizing a bicycle for a business the law creates some additional requirements.  For instance, the company for which the bicycle is being used for must be identified on the bike by name and identification number.
  The operator of a bike used for commercial purposes must wear upper-body apparel with the business name and license number as well as a helmet provided by the business.
  

NYPD officers are empowered to enforce all rules and regulations associated with bicyclists.  For instance, if a cyclist over the age of 14 is riding a bicycle upon a sidewalk the NYPD can issue an Environmental Control Board Notice of Violation and under certain circumstances the bicycle may be seized.
  According to the NYPD Police Student’s Guide, the most common summonsable offenses for cyclists include disobeying red lights, stopping in crosswalks, riding on sidewalks, going down a one-way street the wrong way, and failing to yield to pedestrians.
  Also, since bicyclists are subject to many laws, some the same as motorists, if a bicyclist does not have photo identification when stopped for violating the law he or she is subject to arrest by NYPD.  

In an effort to inform the public of the expectations surrounding those who cycle in the City, Police Commissioner Kelly announced the “Operation Safe Cycle” campaign in October of 2010.  The purpose of the campaign is to increase the safety of cyclists and pedestrians through education and awareness of the rules and safety measures to be followed by cyclists.
  
Truck Rules and Enforcement
The operation of trucks on the streets of New York City creates safety concerns as well as quality of life issues.  Large trucks can produce traffic congestion, cause more wear and tear on City streets, create dangerous conditions for pedestrians and other vehicles because of reductions in sightlines, and have greater difficulty negotiating turns on smaller City streets. The NYPD is tasked with enforcing laws that regulate truck traffic and sizing.  In order to move commercial motor vehicles in and out of the city safely New York City has implemented a truck route program.
  This program also increases pedestrian and motorist safety and reduces air pollution by explicitly forbidding the use of regular neighborhood streets by certain commercial vehicles.
  NYPD officers are responsible for enforcing the rules related to truck routes within the city.  An officer may stop a truck operator and request a bill of lading, or similar document, showing the points of origin and destination of the trip.  If the operator does not have a bill of lading, or is off the proper route as proscribed by the bill of lading, he or she is in violation of New York City Traffic rules
 and can be issued a summons.  

In addition, NYPD officers may enforce truck dimension regulations and truck operation regulations and write a summons for any violations.  In New York City the operation of trailers more than 55-feet in length or over eight-feet wide violates the law.
  Also, it is a violation for a truck operator to back into/from a street,
 operate on certain parkways,
 or idle their engines for over 3-minutes.
  During the 2010 calendar year, there were a total of 18,793 summonses issued to truck operators with 2,571 related specifically to dimension violations.
  However, recent media reports have brought attention to large trucks using city streets.
  According to Stacey Hodge, Director of the Department of Transportation's Office of Freight Mobility, the lack of enforcement action against large trucks operating on City streets is due to reduced NYPD staffing.
 
NYPD Accident Response

When an NYPD officer responds to a vehicle accident, he or she must take several steps, all of which are listed in the patrol guide, to “record and determine the cause of each vehicle accident . . .”
  Among other duties, an officer must: determine the cause of the accident by inquiry and observation, determine if there are any injuries, and complete a police accident report, which must then be forwarded to the New York State Department of Motor Vehicles within 30-60 days from the accident.
  The accident form used by the NYPD requires that an officer describe, among other details of the accident, the vehicles involved (including whether bicyclists or pedestrians are involved), the place of the accident, and the apparent contributing factors.
  The list of apparent contributing factors is broken down into human, vehicular, and environmental factors.
  Human factors include things such as alcohol involvement, driver inattention, failure to yield right-of-way, and unsafe speed, among others.
  Additionally, a police officer must complete a Truck and Bus Supplemental Police Accident Report
 in the event that an accident involves a commercial truck having a Gross Weight Rating or Gross Combined Weight Rating more than 10,000 pounds, or a vehicle displaying a hazardous materials placard, or a bus designed to carry nine or more individuals and the accident resulted in one the following circumstances: (i) at least one person sustained fatal injuries, (ii) at least one person was transported for immediate medical treatment, or (iii)at least one vehicle was towed/transported from the scene.

The patrol guide also outlines procedures whenever an accident involves bicycles.  If an accident involves a bicycle and a vehicle, the incident is recorded on a police accident report.  However, if the accident involves bicycles only or bicycle-pedestrian accidents, a Highway Unit Officer is required to complete an aided report form.

IV. New Laws Relating to Traffic Enforcement
In the last two years both the New York City Council and the New York State Legislature recognized the need for action to enhance traffic safety.  At the City level, the City Council enacted a piece of legislation in early 2011.  This bill, signed into law on February 22, 2011 to become Local Law 12 of 2011, amended the New York City Administrative Code to include a provision requiring the NYPD to make available via its website certain traffic-related statistics.
  Specifically, Local Law 12 requires the NYPD to post on a monthly basis the number of moving violations issued and traffic accidents that occurred in that month.
   The information obtained pursuant to this local law will empower community residents, community boards, and local elected officials with life-saving information.  With this data readily available, these community stakeholders will be able to effectively campaign for safer streets in their individual communities.
In 2010 the New York State Legislature also took steps to address the issue of traffic related injuries and deaths in response to tragic accidents involving three young New York City residents.  On August 13, 2010 Governor David Paterson signed into law two separate bills – Hayley Ng and Diego Martinez’s Law (“Hayley and Diego’s Law”)
 and Elle’s Law
 – that together provide law enforcement new tools to use against dangerous drivers.  Before the enactment of these laws prosecutors and police were given only two options: (1) handing out moving violations; or (2) filing aggressive charges like criminally negligent homicide, which because they are difficult to prove, were almost never pursued.  Together, Hayley and Diego’s Law and Elle’s Law now provide law enforcement with middle ground options for those whose careless driving is causing tragic deaths and serious injuries.  
Specifically, Hayley and Diego’s Law amended the section 1146 of the New York State Vehicle and Traffic Law (“VTL”) to penalize vehicle operators who injure others when failing to exercise due care while operating a motor vehicle.
  Under the new VTL section 1146 a driver who causes physical injury while failing to exercise due care – or “carelessly driving” – can be punished by a fine up to $750 or imprisoned for no more than 15-days.
  An additional form of punishment for “carelessly driving” derives from Elle’s Law, which amended section 510 of the VTL.
  Elle’s Law creates the ability to suspend the licenses of drivers who are convicted of causing serious physical injury while failing to exercise due care (in violation of VTL section 1146) for a period of six months and for a period of one year if the driver is a repeat offender within five years of their first infraction.  
Inability to Bring Criminal Charges
Recent reports suggest that after being in effect for over one year, the new State laws are not being used by the NYPD.  According to Transportation Alternatives, a Freedom of Information Request made in May with the New York State Department of Motor Vehicles provided that the number of times VTL section 1146 was used remained steady for the last few years – 92 in the year 2008, 87 in the year 2009, 97 in the year 2010, and an approximate 77 in the year 2011.
   This could be happening because, pursuant to the NY VTL, for the purposes of arrests without a warrant, traffic infractions are deemed to be “offenses.”
 In the case of offenses the New York Criminal Procedure Law states that an NYPD officer may only arrest a person whom the officer believes has committed an offense in his presence.
 
In an attempt to remedy this hurdle there is legislation currently pending in Albany that would further amend the VTL to allow police officers to issue a VTL 1146 summons, even if the accident did not take place in the presence of the police officer.
  The proposed language of the bill explains that the officer must have reasonable cause to believe that the violation was committed by such person before issuing the summons. 

V. Conclusion
While statistics are showing decreases in traffic related fatalities, it is important that the NYPD continues to work to make our city streets safe.   As more pedestrians, cyclists, and motorists share the streets, the need for robust traffic enforcement and accident response grows.   For this reason, today the Committee’s hope to learn more about the work being done by NYPD to address these issues.  In addition, we hope to discuss NYPD’s enforcement of the new provisions of the VTL.
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