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INT. NO 298:

By Council Members Vann, Weprin, Baez, Barron, Clarke, Comrie, Davis, Dilan, Felder, Foster, Gerson, Jackson, Koppell, Liu, Lopez, Martinez, Nelson, Reyna, Serrano, Stewart, Yassky, Seabrook, Katz, Avella, Monserrate, Boyland, DeBlasio, Reed, Perkins, Gioia, Brewer and Oddo; also Council Member Gennaro.

TITLE:

A Local Law to amend the administrative code of the city of New York, in relation to banning the sale of toy guns.

ADMINISTRATIVE CODE:

Amends Section 10-131 of Chapter 1 of Title 10 of the Administrative Code.


On Thursday, February 6, 2003, the Committee on Consumer Affairs, chaired by Council Member Philip Reed, will hold a hearing on Int. No. 298.  This legislation would amend §10-131(g) of chapter 1 of Title 10 of the administrative code of the City of New York to ban the sale of toy guns in New York City.  The Committee has invited Consumer Affairs Commissioner Gretchen Dykstra, Police Commissioner Raymond Kelly, the Toy Industry Association, the Anti-Violence Campaign, several additional advocacy groups, retail organizations, and community members to testify on the bill.  

BACKGROUND:





 The Problem of Toy Guns


New York City and other municipalities are struggling with toy gun-related violence.  Around the nation, there has been a spate of unsettling incidents involving toy guns in the last several years: two 14-year old girls in New Jersey held up a bank with a toy air-pellet gun in the fall of 2001; television actor Anthony Dwain Lee was shot by a Los Angeles Police Department officer on October 28, 2000 when the officer mistook Lee’s rubber toy gun for a .357 magnum at a Halloween costume party; a 13-year old boy carrying a toy gun was shot by an undercover officer in Monterey Park, California on November 10, 1999.
  The most recent study available from the United States Bureau of Justice Statistics reports that 31,650 toy or imitation guns were seized between January 1985 and September 1989 during crime-related incidents.


In particular, New York City has had its share of violence involving toy guns.  On Thursday, January 2, 2003 a seventeen-year-old boy was shot by officers from the New York City Police Department while brandishing an imitation firearm. It was only after he lay mortally wounded that police officers discovered that the teenager possessed an imitation gun which bore a remarkable similarity to an authentic handgun.   

Similarly, on March 31, 2000, two teenagers were killed after they attempted to rob undercover police officers in Brooklyn. Both teenagers were using imitation guns they altered by covering them with black colored duct tape. A subsequent law enforcement initiative resulted in the acquisition of nearly seven hundred illegal toy firearms from nearly two hundred merchants throughout Brooklyn.

All told, the most recent statistics available for New York City indicate that up to 1,400 crimes have been committed in a year using toy or replica guns.
  Yet young people need not be involved in such activities to be put at risk by toy guns. Youths may be wounded or killed while merely holding toy or imitation guns, which are mistaken for the real articles by unknowing police officers.  For example, on August 24, 1998, a sixteen-year-old boy was shot seventeen times and critically wounded by two police officers in Brooklyn while riding a bicycle because he was playing with a water gun that looked exactly like a submachine gun. Police had been dispatched to the area after receiving a complaint about an armed bicyclist.

In perhaps the most tragic of cases, small children may confuse toy and real guns and unknowingly harm themselves or family members.  Indeed, researchers at Emory University have found that half of 8 to 12 year old boys cannot tell the difference between a toy and real gun. 



Existing Legislation



The City Council has tried previously to curtail toy gun-related violence through legislation.  The original version of §10-131 of the Administrative Code was enacted in 1955 and prohibited the sale, offering, use or possession of “any toy or imitation pistol or revolver which substantially duplicates an actual pistol or revolver” unless the toy gun was “colored in colors other than black, blue, silver or aluminum” and had a closed barrel.  

The 1955 law went unchallenged until 1994, when New York City sought to permanently enjoin merchants located near City Hall from selling imitation firearms in violation of the Administrative Code. The merchants asserted that New York City was barred from enforcing its toy gun law because the provisions found within the City Administrative Code were inconsistent with, and therefore preempted by, the Federal Toy Gun Law (discussed below). 



After a yearlong court battle, the New York Court of Appeals resolved that the requirements set forth in New York City’s Administrative Code were not preempted by the 1988 Federal Toy Gun Law and upheld the validity of §10-131(g).



The City’s law in this area continued to evolve in the late 1990s.  In 1999, in response to the well-publicized police shooting of a boy holding a toy water gun, the City Council amended and expanded §10-131(g).  The 1999 amendments – which are still valid – make it unlawful to sell, offer for sale, possess, use, or give away any “toy or imitation firearm” that “substantially duplicates or can reasonably be perceived to be an actual firearm” unless the following criteria are met:

· the entire exterior surface of the toy is colored white, bright red, bright orange, bright yellow, bright green, bright blue, bright pink or bright purple;
 or 

· the toy gun is entirely transparent or translucent, permitting unmistakable observation of the toy’s contents;
 and

· the barrel of the toy gun, other than a water gun, is closed for a distance of not less than one-half inch from the front end of the barrel;
 and

· the toy gun is legibly stamped with the manufacturer’s name or a trade name, mark or brand to easily identify the manufacturer;
 and

· the toy gun does not have a laser pointer attached to it.
 


The Department of Consumer Affairs (“DCA”) has recently taken steps to enforce §10-131(g), citing the Staten Island Paintball Center in November 2002 for illegally selling and offering to sell imitation firearms that were black or gray in color.
  In October 2002, DCA also cited The Sports Authority, Inc. for illegally selling and offering to sell imitation firearms improperly in two Queens locations.  In October 2002, DCA announced that it would be seeking the maximum fine – perhaps as much as $200,000 – against The Sports Authority.
    



In addition to the current form of §10-131(g), there are also State and Federal laws limiting the sale of toy guns.  The New York State General Business Law requires that any “imitation weapon” that is imported, manufactured, sold, held for sale, or distributed within the state must: a) be colored black, blue, silver, or aluminum; b) have a non-removable orange stripe of at least one inch in width running “the entire length of the barrel on each side and the front end of the barrel, ” and c) have a barrel “at least one inch in diameter that is closed for a distance of not less than one-half inch from the front end of its barrel.”
  Enacted in 1988, the State law carries with it a civil penalty of not more than $1,000 for each violation.



The Federal Toy Gun Law, 15 USC §5001 et seq., was enacted in 1988.  Under this law, it is illegal for any person to “manufacture, enter into commerce, ship, transport, or receive any toy, look-alike, or imitation firearm” unless that toy gun has designated markings on it.  Specifically, such a toy must have a “permanently affixed…blaze orange plug inserted in [its] barrel” and must comply with any other requirements for marking and identification set out by the Secretary of Commerce.
  Regulations promulgated by the Secretary allow toy guns to be marked with blaze orange plugs or barrels, constructed entirely of translucent materials, or predominately colored in white, bright red, bright yellow, bright green, bright blue, bright pink, or bright purple.
    

PROPOSED LEGISLATION:


Contents of the Bill


Intro. 298 would expand the current version of §10-131(g) to effectively ban the sale, use, and possession of all toy or imitation firearms that “substantially duplicate” actual guns.  As noted above, the existing City law requires that certain criteria be met before toy guns may be sold, possessed, or used in New York City.  Section 1 of Intro. 298 would remove these criteria, rewriting the law to read simply


It shall be unlawful for any person to sell or offer for sale, possess or use or attempt to use or give away, any toy or imitation firearm which substantially duplicates or can reasonably be perceived to be an actual firearm.    
 


Intro. 298 would not change any other provisions of  §10-131(g) or related legislation.


Enactment


Section 2 of the bill states that the local law shall take effect immediately.
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