Staff: 

State and Federal Legislation Staff

Carlos Eduardo Beato, Counsel

Israel Martinez, Policy Analyst

Finance Division Staff 

Raymond Majewski, Deputy Director 

Christopher Eshleman, Senior Finance Analyst

[image: image1.png]



 

 

 

 

 

 

 T H E  C O U N C I L

 

REPORT OF THE GOVERNMENTAL AFFAIRS DIVISION

MATT GEWOLB, LEGISLATIVE DIRECTOR

RACHEL CORDERO, DEPUTY DIRECTOR

 

COMMITTEE ON STATE AND FEDERAL LEGISLATION

Hon. Karen Koslowitz, Chair

                                                             June 10, 2015




By: Council Member Koslowitz







S.5705-B  (Krueger) 

PRECONSIDERED M 298:

A.7854-B (Sepulveda)
 

TITLE:
AN ACT to amend the retirement and social security law, in relation to disability benefits for certain members of the New York city police pension fund, the New York city fire department pension fund and the New York city employees’ retirement system.  

BACKGROUND
In June 2009, Governor David Paterson vetoed a bill that would have extended the Tier II benefit plan for police and firefighters. This cemented a Tier III for new hires.
 Those hired under the newer plan pay a higher share of their salary for benefits – and receive less generous benefits – than colleagues hired before them. Further pension reforms in 2012 aligned all uniformed workers, including sanitation and correction workers, under similar benefit schedules collectively called Tier VI.
 
Lawmakers and unions for uniformed municipal workers have recently expressed concerns about the impact of the disability-specific retirement portions of the new tiers, referred to collectively in this report as Tier III/VI, and have proposed alternatives aimed at enhancing these benefits. More recently, the Mayor Bill de Blasio has proposed an option that would target the most vulnerable – those disabled early in their careers and those injured seriously enough to prevent them from being employed elsewhere – for help while stopping short of a full roll-back, as union leaders have sought, to Tier II disability benefits. 
PENSIONS AND THE CITY BUDGET
The City has five separate pension plans, including two dedicated respectively to police and fire workers and retirees. It supports them through annual contributions that collectively comprise a significant portion of the City’s total expenditures. In Fiscal 2015, pension contributions represent one dollar out of every nine the City spends, or 11 percent of the budget. Two decades ago, in 1995, it was only 4 percent of the budget. These rising costs form the context under which major pension changes were made in 2009 and 2012.
The ultimate cost of pensions is determined by the benefits the City pays to retirees and beneficiaries. City contributions, along with those of employees and income from investments, are designed to provide sufficient funds to pay those benefits. In designing these contributions, the Office of the Actuary makes certain assumptions about benefits City employees will eventually receive as retirees, about the duration of those benefits, and about the return on investments made with accumulated pension contributions. 
The City’s annual pension costs began to skyrocket in the early 2000s. City Comptroller John Liu in 2011 cited five central factors beneath the increases: lower-than-expected investment returns, benefit enhancements put in place in 2000, revisions to actuarial assumptions and methods, benefit enhancements put in place after 2000, and excessive fees paid to investment administrators.
 
The long-term financial plan accompanying the Mayor’s budget for Fiscal 2016 envisions annual pension costs flattening for the coming years, without major increases. The 2009 and 2012 pension reforms and stronger investment returns both played a role in this. However, concern over the City’s long term pension liabilities has not totally disappeared. The pension systems are collectively 73 percent funded, with the New York City Employee Retirement System (“NYCERS”) and the police pensions funded at 75 percent and the fire pension funded at 63 percent. Burden from pensions, outstanding debt and retiree health insurance were cited by all three of the big rating agencies in recent evaluations of the City’s financial health. To quote Moody’s, “High and growing burden from debt service, pension and retiree health care costs is a challenge.”
 It is a challenge that poses a risk to the City’s otherwise strong credit rating.  

HISTORY OF TIER CHANGES
When Governor Paterson vetoed the police and fire Tier II extender in June 2009, he broke a string of extensions that had spanned three decades. State lawmakers had held police and fire workers harmless from 1976 legislation that shifted other employees, through the creation of a new retirement tier, to a less generous benefit package. Subsequent changes impacting other employees had also not reached officers and firefighters, and Paterson’s veto effectively pushed police officers and firefighters into the Tier III framework that had applied to other public employees decades prior. 

At the time of the veto, Paterson was among those already suggesting that broader pension reform was needed to address the growth of long-run costs burdening local governments. Two years later Mayor Michael Bloomberg proposed an overhaul of the City’s pension systems that would require workers to contribute more of their own pay, increase the age before workers could receive their first pension payments, and hike the number of years needed to become vested. In 2012 the Legislature passed a reform package along similar lines estimated to save state and local governments $80 billion over 30 years. Mayors from across the state, including Bloomberg, supported the change, which created the Tier VI benefits plan. 

The City’s pension costs continued to grow following the change but the net shift over time of municipal workers onto Tier VI is placing downward pressure on the system’s combined costs. 
IMPACT ON DISABILITY RETIREMENT BENEFITS
The 2009 veto and 2012 pension reform amounted to a significant rewrite of the contribution obligations required of active employees, the calculations used to determine retiree benefits, and the other details surrounding the City’s benefit packages. The change at focus today concerns disability-specific retirement benefits available to many of those hired under the latest tiers – Tiers III and VI
 under the police and fire pension plans and Tier VI for sanitation and correctional workers, who are part of NYCERS. 
A City worker may be entitled to disability retirement benefits if seriously hurt on or off the job during his or her active career. In general, the benefits available through accidental disability retirement (“ADR”) are more generous than ordinary disability retirement (“ODR”). A worker may qualify for accidental disability retirement if an investigation and medical exam indicates severe incapacity to perform work as a result of an accident on the job.
 He or she may qualify for ordinary disability retirement if work conditions have made him or her incapable of doing his or her job to the point of needing to retire.
 
The pension reforms generally reduced benefits and required increased employee contributions. For example, Tier II allowed a retiree qualifying for accidental disability an annual payment totaling 75 percent of his or her final year salary, plus an additional one-sixtieth of that salary after the member’s twentieth anniversary. By contrast, the current Tier III/VI offers the equivalent retiree 50 percent of the average salary across a given worker’s last five years of service, without the additional anniversary-specific benefit. Ordinary disability benefits are subject to more complex arithmetic: Tier II allowed retirees qualifying for ordinary disability annual payments totaling, for retirees with 20 or more years of service, one-fortieth of a given workers’ final year salary multiplied by the number of years of total service; the current Tier III/VI offers the equivalent retiree the greater of two options: one-third of the average salary across a given worker’s last five years of service, or 2 percent of the same average salary multiplied by years of service. 

Discussion of the disability benefits provided under the City’s active benefit tiers comes as the first Tier III/VI workers emerge as potential disability retirees. Police officers Kenneth Healy and Rosa Rodriguez have sustained serious injuries in connection to the performance on the job: Officer Healy sustained injuries to the head and arm from a hatchet attack, and Officer Rodriguez sustained severe lung damage from toxic fumes and smoke while responding to a fire. Sanitation worker Danny Interlandi was struck by a truck while loading garbage, sustaining severe injuries to his left leg and right arm. These injuries took place early in the careers of these exemplary public servants. 
PROPOSED LEGISLATION:
This proposal applies to members of Police and Fire pension systems, who participate in police- and fire-specific pension systems, and to correction officers and sanitation workers, who participate in the New York City Employees’ Retirement System. It would impact all workers hired under, respectively, Tier III and modified Tier III for police and fire and Tier VI for other workers. 
The proposal would hold all employees harmless from the change – a provision states that in no situation would the annual benefit received by a City disability beneficiary be worse than it would have been under current Tier III/VI laws. On the other hand, a recipient would generally get stronger benefits than under current Tier III/VI rules in two circumstances. First, accidental disability retirement benefits would be stronger for those disabled early in their careers. Under the change, a given pension would be based upon the higher of two figures: the final average salary for five years of employment (“FAS5”) or a salary floor, referred to as a “basic maximum salary” and generally the equivalent of what someone would earn in his or her sixth year on the job. This basic maximum salary clause does not exist in the current Tier III/VI.
Second, those disabled severely enough to qualify not only for City accidental disability retirement but also for federal Social Security Disability Insurance (SSDI) would receive 75 percent of FAS5. Federal SSDI carries a higher threshold of qualification than City disability; its recipients cannot engage in any employment of substantial gainful activity due to medical determinable physical or mental impairment. 

The proposal would eliminate a partial deduction, from City pension payments, for disability beneficiaries who also receive SSDI. It would also change the cost of living mechanism used to adjust beneficiaries’ payments over time. The mechanism in the current Tier III/VI rules is referred to by the Administration as “escalation.” It would revert under the proposal to a cost of living adjustment (“COLA”) previously used in other tiers.

LEGISLATIVE DETAILS:

According to the Sponsor’s Memorandum in support, the provisions of the legislation are the following: 

Section 1 amends section 506 of the Retirement and Social Security law by adding five new subdivisions (e), (f), (g), (h) and (i).  Subdivision (e) states that the ordinary disability benefit for New York city police and fire members who joined the New York city police or New York city fire pension fund on or after the effective date of this subdivision will be eligible for ordinary disability benefits that are equal to the greater of (A) 2% of final average salary (FAS) or sixth-year salary whichever is greater, times the years of credited services not in excess of the maximum years of service for computing service retirement or (B) 33.33% percent of FAS or sixth-year salary, whichever is greater, less 100% of any workers’ compensation benefits payable. 

In addition, police and fire members will be eligible for a cost-of-living adjustment (COLA) for such pension, computed in the same manner proscribed by section 13-696 of the Administrative Code of the City of New York (Administrative Code). If the ordinary disability benefit as calculated pursuant to subdivision (e) is less than the ordinary disability benefit as calculated pursuant to subdivision (b) of section 506 of the Retirement and Social Security Law for any year that the police or fire member is eligible for, the police and fire member will receive the benefits payable under subdivision (b). 

Subdivision (f) states that the ordinary disability benefits for New York city uniformed sanitation and corrections fund members who joined the New York city employees’ retirement system on or after the effective date of this subdivision will be eligible for ordinary disability benefits that are equal to the greater of (A) 2% of FAS or sixth-year salary whichever is greater, times the years of credited services not in excess of the maximum years of service for computing service retirement or (B) 33.33% percent of FAS or sixth-year salary, whichever is greater, less 100% of any workers’ compensation benefits payable. In addition, police and fire members will be eligible for a COLA for such pension, computed in the same manner proscribed by section 13-696 of the Administrative Code. If the ordinary disability benefit as calculated pursuant to subdivision (f) is less than the ordinary disability benefit as calculated pursuant to subdivision (b) of section 506 of the Retirement and Social Security Law for any year that the sanitation or corrections member is eligible for, the sanitation or corrections member will receive the benefits payable under subdivision (b).


Subdivision (g) permits New York City fire and police pension fund members who joined before the effective date of this subdivision that are eligible for an ordinary disability benefit the right to make an election to receive the ordinary disability benefit described in subdivision (e) of section 506 of the Retirement and Social Security Law. If no election is made, the member will receive the ordinary disability benefit described in subdivision (b) of section 506 of the Retirement and Social Security Law.


Subdivision (h) permits New York City uniformed sanitation and corrections members who joined before the effective date of this subdivision that are eligible for an ordinary disability benefit the right to make an election to receive the ordinary disability benefit described in subdivision (f) of Section 506 of the Retirement and Social Security Law. If no election is made, the member will receive the ordinary disability benefit described in subdivision (b) of section 506 of the Retirement and Social Security Law.



Subdivision (i) defines sixth-year salary as the sum of the standard rate payable to a police officer, firefighter, correction officer or sanitation worker upon six years of employment excluding any longevity adjustments, and the average overtime compensation paid or payable to such police officer, firefighter, correction officer or sanitation worker. This subdivision describes the manner by which overtime will be calculated for these workers. 


Section 2 amends section 507 of the Retirement and Social Security Law by adding new subdivisions (c-1), (c-2), (c-3), (c-4), (c-5) and (c-6). Subdivision (c-1) states that the accidental disability benefit for New York city police and fire pension fund members who joined on or after the effective date of this subdivision is equal to the greater of (A) 50% of FAS or (B) 50% of sixth-year salary or (C) 75% of FAS or sixth-year salary, whichever is greater,  for any member who meets the requirements of subdivision (c-6) less 100% of any workers compensation benefits payable. The member will also receive a COLA for such pension, computed in the same manner proscribed by section 13-696 of the Administrative Code. 


Subdivision (c-2) allows New York City uniformed sanitation and corrections members who joined on or after the effective date of this subdivision is equal to the greater of (A) 50% of FAS or (B) 50% of sixth-year salary or (C) 75% of FAS or sixth-year salary, whichever is greater, for any member who meets the requirements of subdivision (c-6) less 100% of any workers compensation benefits payable. The member will also receive a COLA for such pension, computed in the same manner proscribed by section 13-696 of the Administrative Code.

Subdivision (c-3) permits New York City fire and police pension fund members who joined before the effective date of this subdivision that is eligible for an accidental disability benefit the right to make an election to receive the accidental disability benefit described in subdivision (c-1) of Section 507 of the Retirement and Social Security Law. 


Subdivision (c-4) permits New York City uniformed sanitation and corrections members who joined before the effective date of this subdivision that is eligible for an accidental disability benefit the right to make an election to receive the accidental disability benefit described in subdivision (c-2) of Section 507 of the Retirement and Social Security Law. Subdivision (c-5) defines sixth-year salary in the same manner as subdivision (i) of Section 506 of the Retirement and Social Security Law. 


Subdivision (c-6) states that for the purposes of subdivisions (c-1) and (c-2), the accidental disability will be calculated using 75% of FAS or sixth-year salary, whichever is greater, if such police, fire, sanitation or correction member is (A) entitled to disability benefits pursuant to section 223 of the federal Social Security Act or (B) is ineligible for such disability insurance benefits on the basis of the requirements of section 223 (c)(1)(B) of the federal Social Security Act and does not have earnings that demonstrate an ability to engage in substantial gainful activity as defined in section 223(d)(4) of the federal Social Security Act. 

Section 3 amends section 510 of the Retirement and Social Security law to add subdivision (i). Subdivision (i) states that the annual escalation provided in Section 510 will not apply to the ordinary disability benefit provided for in proposed subdivisions (e) and (f) of Section 506 or to the accidental disability benefit provided for in subdivisions (c-1) and (c-2) of Section 507.

Section 4 amends subdivision (f) of section 511 of the retirement and social security law, as amended by chapter 18 of the laws of 2012, and adds a new subdivision (g). Subdivision (g) holds that subdivision (f) of Section 511 does not apply to New York City fire and police pension fund members who receive the ordinary disability benefit provided for under subdivision (e) of Section 506 or to members that receive the accidental disability benefit provided for in subdivision (c-1) of Section 507. It also holds that subdivision (f) of section 511 does not apply to New York City uniformed sanitation and corrections members who receive the ordinary disability benefit under the terms of subdivision (f) of Section 506 or to members who receive the accidental disability benefits described in subdivision (c-2) of Section 507 of the Retirement and Social Security law.

Section 5 is the effective date.  
FISCAL IMPLICATIONS:

See Council Finance Division fiscal impact statement. 
EFFECTIVE DATE:


Immediately 
� Governor David Paterson, Veto No. 5, vetoed Senate Bill No. S1409 which would have extended the Tier II provisions to all police officers and firefighters who join a public retirement system on or after July 1, 2009 and prior to July 1, 2011. (6/2/2009). 


� Governor Andrew Cuomo, Veto No. 484, vetoed Senate Bill No. 7839 which would have amended the Retirement and Social Security law to provide credit to members of public retirement systems of the state for military service. (11/7/2014).





� Office of the Comptroller. (2011). The $8 billion question: an analysis of NYC pension costs over the past decade. Retrieved from � HYPERLINK "http://comptroller.nyc.gov/wp-content/uploads/documents/C__WWW_NYC-site_rsnyc_pdf_NYC_PensionCostIssueBrief.pdf" �http://comptroller.nyc.gov/wp-content/uploads/documents/C__WWW_NYC-site_rsnyc_pdf_NYC_PensionCostIssueBrief.pdf�. 


� Moody’s, March 9, 2015.


� Tier III for police and fire workers is, particularly following the modification it underwent in 2012, often commonly referred to as Tier VI.


� New York City Administrative Code 13-353. 


� New York City Administrative Code 13-352. 
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