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I.  INTRODUCTION

On September 17, 2018, the Committee on Aging, chaired by Council Member Margaret Chin, and the Committee on Civil and Human Rights, chaired by Council Member Mathieu Eugene, will hold a joint oversight hearing on discrimination against older workers in the workplace. The Committees have invited representatives from the New York City Department for the Aging (DFTA), the New York City Commission of Human Rights (NYCCHR), and various advocates, stakeholders, and the public to testify. 
II.  BACKGROUND


Nationwide, older adults are increasingly the victims of age discrimination in the workplace. Age discrimination, according to the United States Equal Employment Opportunity Commission (EEOC), “involves treating an applicant or employee less favorably because of his or her age.”
  During fiscal year (FY) 2017, age discrimination represented 21.8 percent of complaints made to the EEOC, with 18,376 total complaints filed,
 and most of which were filed by women.
 In a recent national survey conducted by the American Association of Retired Persons (AARP) of adults older than 45, 61 percent of respondents indicated that they have seen or experienced age discrimination in the workplace, and 38 percent of these respondents indicated that such discrimination is “very common.”
 19 percent of these respondents indicated that they were not hired due to their age and 12 percent indicated that they were not promoted because of their age.
 
Additionally, a 2013 study by the Associated Press-NORC Center for Public Affairs Research at the University of Chicago, found that among those who are retired, 33 percent reported that they did not feel they had a choice except to retire.
 Overall, the study reported 20 percent of adults aged 50 or older said they have personally experienced prejudice or discrimination because of their age in the job market or at work, including: “being passed over for a raise, promotion, or chance to get ahead; receiving certain unwanted assignments; or being denied access to training or the opportunity to acquire new skills because of their age.”

Age discrimination in the workplace is not only seen nationally; although recent data is more limited, New York City’s (NYC) older adult population have also expressed experiencing age discrimination in the workplace. In a 2013 AARP survey administered to NYC voters aged 50 and older, 50 percent of respondents indicated that they have experienced or witnessed age discrimination in the workplace or while searching for a job.
 Of these respondents, 26 percent believed they were not hired for a job due to their age, 27 percent indicated that they were urged to retire before they preferred to, and 23 percent stated that they were laid off, terminated, or have been pushed out of their job since turning 50 years old.
 

While age discrimination persists in the City, NYC older adults are also increasing in the workforce. According to a 2017 report released by New York City Comptroller Scott Stringer, from 2005-2015, the number of working older adults increased by 62 percent, and, specifically, the number of seniors in the City’s labor force increased from 13 percent to 17 percent.
 In 2015, the Robert N. Butler Columbia Aging Center and the New York Academy of Medicine reported that there were more than 700,000 individuals, aged 55 and older, in NYC’s workforce.
 
In fact, the growth of older adult workers is a trend that is occurring not only in NYC, but across the country as well. The number of older workers choosing to work past their retirement age has been growing steadily since the 1990s. This segment of the population now represents the fastest-growing segment in the country’s workforce;
 as a result, the NORC Center for Public Affairs Research estimates that one-fourth of American workers will be 55 or older by 2020.
 Part of this workforce population growth is attributed to older Americans living longer lives and becoming substantially healthier, and part of it is due to a shift in attitude toward retirement itself. According to the Center’s 2013 study, for example, half of Americans aged 50 and older are working in some capacity or looking for work
 and 47 percent of respondents of the study said it is very likely that even in retirement they will do some work for pay.
 The problem, then, is that although older adults are willing and able to work longer, that same population is finding it difficult to find or retain jobs due to their age.

Notably, digital platforms have recently come under scrutiny for their online job recruitment practices. According to The New York Times, corporations such as Verizon, Amazon, Goldman Sachs, and Facebook have placed recruitment ads limited to certain age groups on Facebook.
 Advocates argue that such practice is discriminatory against older workers, and experts are concerned that these recruitment practices may violate the federal Age Discrimination in Employment Act.

This, then, seems to be the current state of age discrimination in the workplace; although the population of older workers continues to grow rapidly, technology and stereotypical views toward the aging population make it potentially easier for employers to effectively discriminate against these same workers based on age— often leading to harmful consequences. 
Consequences and Effects of Age Discrimination

Stereotypes and Bias

Although New York City has some of the strongest anti-discrimination laws in the country, older workers continue to face discrimination and harassment due to their age. For example, of the 193 age-related inquires made by New Yorkers last year to the City’s Commission on Human Rights (NYCCHR), 119 of these were regarding discrimination in employment.
 According to these complaints, discrimination is experienced at all stages of employment—hiring, firing, training, and promotion—and is often perpetrated because of the stereotypes of older workers.
 

Academic research shows that negative preconceptions about older workers persists, despite evidence that disproves them.
 These stereotypes include assumptions such as: older workers being less flexible, alert and productive, or needing to take more sick leave days because of health issues.
 This is despite the fact that some research “suggests that older workers are [actually] generally more productive, because of their higher levels of organization, commitment and loyalty.”
 This incorrect bias against older workers is one of the causes of age discrimination. In a worldwide study conducted by Deloitte Consulting, for instance, 41 percent of the surveyed companies stated that they considered their aging workforce to be a competitive disadvantage.
 These negative assumptions results in older workers being undervalued, and less likely to be offered career development or promotion opportunities.
 

Unemployment and Underemployment

These same biases have a direct impact on the employment choices of older workers. According to the National Council on Aging (NCOA), in 2014, nearly 9 percent of the country’s unemployed were “mature workers,” or those aged 55 and over.
 In fact, from 2007 to 2011, the unemployment rate for these workers more than doubled and represented the largest percentage rise for all ages.
 
Given the difficulties that older workers face when reentering the workforce, it is not surprising that, over the past ten years workers aged 55 and over have made up a majority of long-term (21 weeks or more) unemployed,
 and more than 600,000 of these workers were unemployed for more than 27 weeks.
 Meanwhile, a survey conducted by the AARP of older workers who had been unemployed in the previous five years, showed that half were still not working at the end of that timeframe.
 The above data, highlights that, despite making up a growing sector of the workforce, underemployment is still a major issue for older workers. 

Financial Security 

The financial security offered through steady, fairly paid work is often denied to older workers because of discrimination and bias. The long periods of unemployment or underemployment many of these workers face have severe consequences on their financial health. For example, a recent paper has shown that the bankruptcy rates for older Americans has increased between 200 and 300 percent (depending on the age bracket) since 1991. 
 

These same biases and stereotypes also push older workers into early retirement. This trend is particularly concerning as a little more than half of the current aging population cannot afford to retire.
 According to research from the Schwarz Center for Economic Policy Analysis, two in five, or 40%, of older workers and their spouses will be downwardly mobile in retirement.
 If workers ages 50-60 retire at age 62, the Center finds, 8.5 million people are projected to fall below twice the federal poverty level, with retirement incomes below $23,340 for singles and $31,260 for couples.
 
Further, when these newly retired workers turn to Social Security as a substitute for or supplement to employment income earlier than they had planned, they are financially penalized because the benefit is calculated according to the age when an individual starts accessing it. As one author articulates, “[w]orkers who retire at age 62 suffer a 25 percent cut in their monthly Social Security benefit for the rest of their lives compared to workers who retire at age 66, and a 32 percent decrease when compared to workers who retire at age 70.”
 Thus, not only can many older workers who are forced into early retirement not afford retirement at all, but any benefits they gain from Social Security will be lower than if they had been allowed to retire at a later age.
Health and Wellbeing 


In addition to financial security, continued employment for older people provides a range of benefits for an individual’s health and wellbeing. Research has shown improvements in the ability to sustain levels of cognitive functioning over longer periods for people who are able to work past the age of 65.
 Maintaining employment also helps tackle a sense of isolation and build a stronger sense of self-worth. Further, “[o]lder workers are more likely than younger workers to report that their job provides personal fulfillment and a sense of being needed and valued, as well as opportunities to learn new skills and remain physically, cognitively, and socially active.”


While the benefits of working later in life extend beyond a person’s financial bottom-line, so do the negative consequences of age discrimination. For instance, “a 2013 Urban Institute report found that 63 percent of long-term unemployed or underemployed workers in 2011 skipped dental visits, 56 percent put off healthcare and 40 percent did not fill medical prescriptions. Many older adults who have jobs are vulnerable to bullying or mistreatment, realizing if they quit, they face joblessness, loss of health benefits and poverty.”
 Meanwhile, “[f]orced retirement correlates with significant declines in mental and physical health that can lead to shortened life spans.”
 


Discrimination, in general, has many negative effects on mental and physical health and wellbeing, and the age discrimination experienced by older workers shows similar negative consequences.
 Research shows that this is especially true for older women in the workforce, as they often face gendered age discrimination.
 Such research has found that women who have experienced age discrimination experienced an increase in depressive symptoms and that the perceived financial strain of this discrimination has often perpetuated these symptoms.

III.  CITY SERVICES FOR OLDER WORKERS

Employment Services at the New York City Department for the Aging (DFTA)

The New York City Department for the Aging (DFTA) provides many services to assist older adults with finding employment. DFTA’s Senior Employment Services (SESU), which is part of the federal Community Service Employment Program, helps seniors receive employment in administrative work, customer service, home care, and other fields. 
 SESU offers trainees assistance with job-searching, resume writing, and interviewing. 
 Additionally, SESU provides training on the job and the opportunity for participants to earn a wage through placements at government agencies and nonprofits.
 To qualify for SESU services, participants must be 55 or older, unemployed, and have a family income of 125 percent or less than the federal poverty level.


In addition to SESU services, DFTA offers the ReServe program, through a contract with ReServe Elder Services, which matches retirees with short-term NYC agency projects.
 At an October 2015 NYC Council Hearing, DFTA testified that it oversaw the placement of 188 retirees in 20 different NYC agencies during FY 2015.
 DFTA also provides a Home Health Aide Referral Program, which has partnerships with 12 health care agencies that are interested in employing older adults. According to DFTA’s 2017 Annual Plan Summary, the agency has partnerships with Security Companies and the Airport Opportunities Inc. to help older adults gain employment in these fields.

Age Discrimination Complaints at the New York City Commission on Human Rights
An individual who believes that they have been discriminated against in their employment because of age can file a complaint with the New York City Commission on Human Rights (Commission). Members of the public may file a complaint with the Commission’s Law Enforcement Bureau (LEB) or a lawyer may file a complaint with the LEB on a client’s behalf. After a complaint is filed, the Commission’s LEB investigates the allegations to determine whether probable cause exists to credit the allegations of unlawful discrimination. 
If LEB makes a finding of probable cause, LEB may litigate the case at the Office of Administrative Trials and Hearings. At various stages of the process, the Commission also offers alternative resolutions such as mediation or conciliation. Further, the Commission may pursue various remedies in the resolution of a complaint, including ordering an employer to cease and desist from engaging in unlawful conduct, reinstating an employee, providing an accommodation, requiring respondents to take actions such as trainings, and ordering pay for lost wages, emotional distress damages, and civil penalties.

IV. LEGAL PROTECTIONS AND REMAINING ISSUES AND CONCERNS

Current Legal Protections
Although it persists in the workplace, age discrimination in employment is prohibited by federal, state, and local laws. Generally, it is unlawful for employers, employment agencies, apprenticeship programs, and labor organizations to discriminate against an employee or a job applicant because of their age with respect to any term, condition, or privilege of employment, including hiring, firing, promotion, layoff, compensation, benefits, job assignments, and training. However, there are slight differences in the ways in which age as a protected class is defined under each of these laws and the employers it covers. 

For example, the Age Discrimination in Employment Act of 1967 (ADEA)
, the federal law that prohibits employers from discriminating against individuals on the basis of age, applies to employers with 20 or more employees and protects individuals who are 40 years of age or older. The state law that prohibits age discrimination in employment, the New York State Human Rights Law,
 is considerably broader, covering employers with four or more employees, and protecting persons who are 18 years of age and over from age discrimination in employment. Finally, the law which most expansively prohibits age discrimination in employment is the local one; the New York City Human Rights Law (NYCHRL)
 applies to employers with four or more employees and protects persons of all ages from discrimination based on age or perceived age. 
Individuals who wish to pursue a claim alleging age discrimination have several forums available to them, including state court, federal court, the U.S. Equal Employment Opportunity Commission (EEOC), the New York State Division of Human Rights (NYSDHR), and the New York City Commission on Human Rights (NYCCHR). In order to establish a claim for unlawful age discrimination at these bodies under the ADEA, New York State Human Rights Law, or NYCHRL, an individual must show: (1) they are a member of the class protected by the statute; (2) they were qualified for the position, or were performing it satisfactorily; (3) they suffered an adverse employment action; and (4) the adverse employment action was under circumstances giving rise to an inference of age discrimination.
 If an employer can then show their actions were taken for legitimate, nondiscriminatory reasons, the age discrimination suit will not be successful. 
 Importantly, for age discrimination suits, courts have interpreted the NYCHRL to be more protective than even the ADEA; complainants filing such a suit under the NYCHRL generally have a lower burden to prove than is required under the federal law. 
  
There are, however, also other federal laws that offer protections against age discrimination in specific contexts.
 For example, since employees may voluntarily release age discrimination claims, the Older Workers’ Benefits Protection Act (OWBPA)
 amended the ADEA to protect older workers  with regard to employee benefits and prohibit employers from providing severance agreements or early retirement packages that favor younger workers. 
Remaining Issues and Concerns 

Across the country, 10,000 Baby Boomers turn 65 every day.
 Changes to the workplace, involving more technology or varied tasks, may be perpetuating biases against older workers. However, with only a small percentage of workers financially secure enough to retire, coupled with concerns about rising healthcare costs,
 workers are needing to stay in the workforce longer. The proliferation of age discrimination in the workplace makes it more difficult for these same older adults to find and maintain employment that may be necessary to their financial stability. Addressing discrimination as seemingly ubiquitous as age discrimination may require a multi-pronged strategy targeting employers, recruiters, enforcement officials, and legislative bodies.

One reason age discrimination may continue, for example, is because current enforcement measures are weak. Evidence from one field experiment, conducted by the Director of the Economic Self-Sufficiency Policy Research Institute at the University of California, Irvine, finds that “current policies to combat age discrimination, which rely in large part on private litigation for enforcement, may be ineffective at reducing or eliminating age discrimination in hiring.”
 “In particular,” the study writes, “the potential rewards to plaintiffs’ attorneys may be too low to encourage sufficient enforcement, because it is difficult to file a class action lawsuit, and economic damages from discrimination in hiring may be small.”
 Complicating matters, while plaintiffs can seek damages from private employers or the federal government in an age discrimination suit, they cannot collect damages against state employers, making attorneys reluctant to take such cases.

On a foundational level, it might be difficult to prove an age discrimination lawsuit at all. According to AARP Senior Attorney Laurie McCann, “age discrimination is very difficult to prove in a lawsuit. [I]t is extremely rare to have a ‘smoking gun’ statement akin to ‘you are too old to do the job.’”
 This particular difficulty is exacerbated, in part, because employers are not liable under the ADEA if they show their decisions were based on “reasonable factors other than age.”
 In the 2005 decision Smith v. City of Jackson, Mississippi,
 the Supreme Court held that claims of unintentional discrimination can be made under the ADEA as long as the discrimination is not based on reasonable factors other than age.
 The unintended consequence of this decision has been that employers are able to pass over older adults for hiring or promotions so long as they can show they are not making those decisions because of age.
 For example, employers might use passing a physical strength test as a proxy for age discrimination, but would be able to indicate failure to pass a physical examination as a valid reason for not hiring an individual.
 Thus, as most employers do not explicitly state they are discriminating based on age, proving age discrimination often relies on circumstantial evidence, making it difficult to prove discriminatory intent.

On the other hand, it is difficult to prove age discrimination even when plaintiffs can prove that age was a factor in being fired. Prior to 2009, workers were able to prove age discrimination so long as age was one of the factors considered in firing an employee. However, this changed with the Supreme Court’s decision in Gross v. FBL Financial Services.
 In Gross, the Supreme Court raised the standard required to prove age discrimination; after Gross, employees must prove that age was the only reason for their termination, and not one of many reasons.
 This means that in mixed motive cases, such as those where an employer considers age and race or age and gender, employees must have what amounts to an explicit statement that they were fired due to age in order to successfully prove age discrimination.
The current mechanisms to address age discrimination in the workplace, then, leave older adults vulnerable and unable to properly pursue their rights. Even where legislation, such as the ADEA and the NYCHRL, and rights enforcement bodies, such as the EEOC and NYCCHR, exist to protect older adults from employment discrimination, the actual mechanics of enforcement often obstruct older adults from receiving any relief at all. That is, older adults can pursue action against employment discrimination almost exclusively through litigation—however, age discrimination is often difficult, and costly, to prove. If older adults cannot be properly protected through litigation, then, the question remains what in what other ways can older adults be protected from age discrimination in the workplace?  
Addressing Age Discrimination in the Workplace

Addressing age discrimination across all facets of employment will likely need to involve a multipronged approach; suggestions on how to protect older workers have included passing federal, state, and local legislation, creating additional enforcement and review mechanisms, training older workers in different skills and creating more spaces for them in the workplace, changing stereotypes and policies against older workers, and creating alternative career routes for older workers that feature more flexible assignments, schedules, and mentorship opportunities.

At the federal level, for example, one suggestion is to change Medicare rules to accept older workers; this would help shift older workers away from employer-based health plans, which might alleviate some healthcare cost-biases employers associate with older workers.
 Another suggestion involves “incentivizing employers by creating a 40-year cap on the total years of work requiring payroll tax contributions to Social Security.”
 
Another current approach to fighting age discrimination in employment appears in a recent federal lawsuit settled by The Ohio State University. The federal suit, brought by two women who worked in the English as a Second Language program at Ohio State, was unusually successful in the difficult post-Gross ADEA legal landscape. In November 2017, the EEOC found “reasonable cause to believe” that the women and their older colleagues had been discriminated against in violation of the ADEA.
 
In May 2018, Ohio State announced a settlement with the plaintiffs; not only did the university rehire both women and agree to back pay and retroactive benefits, the plaintiffs won “prospective injunctive relief.”
 What the latter means is that Ohio State must take specific actions to avert such illegal policies in the future. In this case, the university has agreed to train human resources staff to recognize, investigate, and prevent age discrimination.
 Furthermore, the university will establish a “second-look process,” which would be an independent review of age discrimination investigations.
 Both “prospective injunctive relief” as a remedy and the creation of a “second-look” independent review seem promising in terms of creative ways to address age discrimination. The latter procedure, in particular, could theoretically be replicated on a state and local level.
In terms of legislation, Senator Casey Robert Jr. introduced S.443 in February 2017; the Protecting Older Workers Against Discrimination Act would address and rescind the stringent standard the Supreme Court set for age discrimination suits in Gross. That is, S. 443 would amend the ADEA to allow complainants “to rely on any type or form of admissible evidence” to prove age discrimination and would allow age discrimination to be proved, even in mixed motive claims with multiple factors, as long as they can show that age was a motivating factor in the discriminatory employment practice.
 In other words, if passed, complainants would no longer be required to demonstrate that age was the sole reason they were fired in order to be successful in an age discrimination suit.

While many of these solutions involve federal involvement, some creative means of addressing age-related employment discrimination can be replicated on the local level. It is the hope of the Committees that some of these policy, legislative, and advocacy solutions will emerge during the course of this hearing.
V. CONCLUSION


During this hearing, then, the Committees thus seek to examine discriminatory challenges facing older workers in the workplace and explore potential solutions to help address these difficulties. The Committees wish to better understand these difficulties, including what city, state, and federal programs exist to older adult workers; how those programs are accessed; how difficult they are to access; whether they are actually helping older employees; what policy protections currently protect older workers from employment discrimination and how successful they are; what creative solutions are possible on a local level; and whether there are gaps in law, policy, or services that the City can help fill to better serve this population.
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